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M5. COOPER  Wul d the conmi ssioners
pl ease conme forward. We're ready to get started
just as soon as the comm ssioners can take their
seats and get ready. Let's do that now, please.

CGood norning. Wl cone today
to our Philadel phia neeting. | am Cynthia Cooper
along with Ted Leland. | serve as co-chair of
t he Conmi ssi on.

We have a very busy day ahead
of us. This morning, we will begin to devel op
our recommendati ons.

This nmorning we will also hear
from Secretary Rod Paige, who will join us shortly.
When he arrives, the secretary will sit with us
and listen to our deliberations. Then, follow ng
the break, he will make remarks to the Conmi ssion
and he will not be accepting questions if |I'm
correct. He is just observing. He is here to
observe and he will make his remarks after we
cone back fromthe break.

Bef ore we begin, let ne
outline the process we will use today to devel op
our recomendations. Qur process will be a bit

different than yesterday. Ted and | decided to

L. A. REPORTI NG (312) 419- 9292
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revise the process in order to ensure that all
conmi ssi oners, including those who have to | eave
early, have an opportunity to present their
recomrendati ons.

Qur process will be this:
Starting with the co-chairs, each conmi ssioner
will present their top reconmendation. Starting
with the co-chairs, each comm ssioner wll
present their top recomendation

The conmi ssioners will discuss
each recommendation. W wll try to determne
whet her the recomendati on has the support of
the Conmission and if so, we will bring the
recomendati on to our January mneeting in Washi ngton
to vote on it there.

W will -- after we have gone
around the table once, we will repeat the process.
Each commi ssioner will be asked to present another
recomendation and there is a soft tinme limt of
about five mnutes. So we just want to be m ndfu
of that, that there was a soft time limt, and
then we will then nove on to the next
recomendat i on.

We shoul d be m ndful that each

L. A. REPORTI NG (312) 419- 9292
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recomendati on shoul d address the seven questions
in our charter. Just be mindful that | know there
is alot of crossover and there's -- you know, in
i ndirect ways, they will address the seven
guestions, but we just kind of want to keep in
mnd that we are to nake recommendati ons on the
seven questi ons.

At this point, | want to open
it up for any questions fromthe conm ssioners
on anything that | have said.

M. CGROTH: Cynthia, yesterday

towards the end of the neeting, it was clear
that many of us weren't very clear on the
three-prong test. W dug through our cases
and tried to find a copy and had nmany questi ons.
I"'mwondering if it wouldn't be appropriate,
and | made copies for everybody on the three
prongs, since we are going to be potentially
nmaki ng recomrendati ons on a 30-year old | aw,
that perhaps we should take sone time this norning
and talk a little bit and review the three-part test
so that we all understand it.

| don't know if that should

come fromthe OCR staff, who can wal k us through

L. A. REPORTI NG (312) 419- 9292
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with the exanples or not. | don't knowif you
felt like I did yesterday, but | wal ked out of
here and thought we didn't have the appropriate
material and then, furthernore, we were all a
l[ittle bit confused. W didn't knowif it was
one percent, five percent, if there were exanples
or if there weren't exanples. So if that's okay
with you, maybe we could do that.

Ms. COOPER: W have five mnutes.
Jerry, why don't you start?

MR. REYNOLDS: Ckay.

M5. COOPER:  And speak into the mc

MR. REYNOLDS: Yes. | renenber your
order fromthe order yesterday.

Ckay. | guess this is a good
opportunity to announce that Julie was right
yesterday. W were discussing the issue --
started discussing variance, whether there was
such an ani mal .

In a practical -- in the
day-to-day activities of OCR, there is a rule
of thunmb basically, the |ower the better, but
alittle reading of the exanple to include it

in the three-part test |eads ne to concl ude

L. A. REPORTI NG (312) 419- 9292
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that there isn't a percentage vari ance.

Basically, we start off with
what the -- the goal is to hit the nunber, to
match up the participation opportunities with
the enrollnment rate and if there is a variance,
to find out whether a school is in conpliance,
you just count the nunber of students.

Basically, if it's three
percent, if you have a program of, say, 600
athletes and 300 are wonen and there is a two
percent variance, you just do the nultiplication
and if there is enough students, enough students
who have an interest and ability and if there
are -- if there is conpetition in that area,
then, you will be held to be out of conpliance.

Anyway, | think that after
getting away fromthat, | think that it wll
be hel pful if people would ask questions and
I will do the best | can to answer questi ons.
I's there anything specific on the m nds of
conmm ssi oners?

M5. COOPER: So there is a --
MR. BATES: Yes.

MS. COOPER: Go ahead.

L. A. REPORTI NG (312) 419- 9292
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MR BATES: |'msorry. | just
want to know when we tal k about proportionality
and schol arshi ps, what are the percentages that
we are -- that we're tal king about with the
variance?

MR, REYNOLDS: Wth respect to
schol arships, it's -- you are presuned to be
in compliance if the variance is one percent
or less. That's with respect to schol arshi ps.
That's not the case in determ ning conpliance
out si de of that franmework

MR. LELAND: That's one percent
vari ance schol arship ratio versus participation
of athlete ratio, not student body ratio, is
that correct?

MR REYNOLDS: That's correct.

MR LELAND: Ckay. Let ne just
make a comment. | talked to Cary a little bit
before this. | didn't feel enbarrassed by the
fact that we didn't know exactly the fornula
requi renents for proportionality because to ne,
it was confirmng the issue of the confusion
There is confusion.

W -- | think sone of the

L. A. REPORTI NG (312) 419- 9292
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peopl e represented here have sone of the best
worren' s prograns in the country and have wor ked
hard to conply with Title | X and spend every
day trying to -- as part of their day trying
to do that. So I think the fact that we were
confused is an exanpl e of the need for
clarification.

| want to expand it just a
little bit because of the -- if you get in our
situation, you get, you know, opinions from
sort of OCR docurents. You get opinions sort
of word-of-nmouth about OCR decisions in different
ar eas.

You get -- NCAA will give you
di fferent opinions and sonebody's certification
will give you different opinions. NCAA guides --
you get guides fromthe NCAA on how to neet Title
I X. You also go to seminars by Title I X. You
have on-canpus Title I X conmittees. W have
consul tants out there.

| mean, there are all of these
peopl e sort of bonbarding us with information and
in the end, nobody really knows -- not nobody,

but a |l ot of people who are actually making these
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deci sions don't know the day-to-day facts of the
case. So | think it just argues -- | didn't fee
enmbarrassed. | felt confirmed by the fact that we
were all confused.

MR. REYNOLDS: Well, Ted, you
raise a good point. | think that there has
been a vacuum | think that OCR needs to do
a better job of getting out there and being
the official repository of know edge.

We have a whol e host of groups
out there tal ki ng about what the standard is and
so | can -- as | told one of the ADs here, |
appreciate the difficult job that ADs have in
terns of conming into conpliance, but | think
that throughout the town hall neetings, people
have criticized the Ofice of Gvil R ghts and
sone of the criticismis grounded, in fact.

I think that we have to do a
better job and hopefully, after we come up with
our reconmendations, that those reconmendati ons
could hel p gui de the process.

The process is already

underway at OCR in terms of doing a better job

of articulating what the policy is and di ssem nating

L. A. REPORTI NG (312) 419- 9292



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

10
i nformati on, but | hope that we get sone additiona
reconmendati ons that we can use to alter our
practi ces.

MS. GROTH. Ted, because of all of
those reasons and all of those people that you
nmentioned or groups that you mentioned with the
different interpretations or opinions about the
three-part test, that's why | thought perhaps it
woul d be best if we just wal ked through what it
i S.

You know, what is -- what are
the interpretations through the 1996 letter so
that as we nove forward this norning, we all are
starting fromthe same place because we do have
all of those opinions that have been given to
us over the years or whatever the case may be

MS. COOPER. Cary, | don't think
we have time to wal k through the docunent
pi ece- by- pi ece.

MR. SPANIER W don't even have a
document .

MR REYNOLDS: Well, we could -- |
agree, Cynthia, that if we want to anal yze the

three-part test, then, we're talking a good chunk

L. A. REPORTI NG (312) 419- 9292
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of time here. Just with the first proportionality
prong, there are a whole host of issues lined up
with it. W can ask whether that is the appropriate
pool for substantial proportionality.

It says substanti al
proportionality, but howit works in a practica
sense, is that closer to strict proportionality?

W can get -- we can have sonme great conversations
about this and we have. W have discussed a | ot
of the issues.

I''m al so concerned that we
haven't spent enough tine tal king about prong two.
One issue that concerns nme is if a school has done
a bad job in the past of conmplying with Title IX,
shoul d successor ADs be penalized for the
di scrimnatory conduct of ADs -- of previous ADs and
you have to show continuous progress. |If
there is a gap, you have difficulty comng into
conpliance with prong two.

MS. COOPER  Jerry --

M5. GROTH:  Jerry, | think what --
oh, go ahead, Cynthi a.

M5. COOPER: | just want to cut this

off because | think a lot of this conversati on and

L. A. REPORTI NG (312) 419- 9292
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a lot of these points will be brought up within the

recomendati ons and the di scussions that we w |

have after our -- after each person's recomrendati on
is presented. So | just want to stop this right
here.

MR SPANIER. Can | just say
somet hi ng?

M5. COOPER  Yes, of course.

MR SPANIER | just want to say |
would like for us -- | want to make another pitch
as | did a couple of times yesterday, for us to
take the big picture here into consideration
Rat her than focus on each individual recomrendation
and hamer that to death, can we create sone |arger
vi sion of what we would |ike to see happen?

I think given all of the
testinony that we have heard and all the discussion
we had yesterday, we shoul d be thinking about the
possibility of a newclarification letter. | think
what the new letter -- what such a new letter would
say if one were to be issued would be nuch nore
important to tal k about than what the different
opi ni ons are about what an old letter said.

| asked the question yesterday,

L. A. REPORTI NG (312) 419- 9292
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at any tine leading up to the 1979 determ nation
was there a discussion of other prongs or other
tests? | think that's an interesting question and
shoul d there be.

Secondly, | think it should be --
it could be very inportant to explore not just here
are a few ways and you pick one and neet that test,
the world isn't that sinple often. |[If a school were
30 percentage points off in their equity ratios, but
had added three years ago wonen's Equestrian, should
that now nmake themconpliant? |'mnot sure | would
buy that just because they have nade sone progress
recently. What were they doing the |ast 20 years?
Maybe they ought to be naking a | ot nobre progress
a lot nmore quickly.

| think -- | would suggest that
we tal k about getting into a zone where you | ook
at a bal ance of denpnstration that you are in
conpliance. Maybe the question shouldn't be is
one or three or five percent the right difference.
One or three or five percent mght have to do
with how you are doing on the other two prongs
or some ot her prongs that we haven't tal ked about.

Am | nmaking any sense?

L. A. REPORTI NG (312) 419- 9292
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think --

M5. COOPER: Yes, you are naking
sense.

MR SPANIER. -- that -- | just
hope we have that discussion because if we just
do each individual recomendati on and sonebody
says, well, let's change one percent to five
percent, let's clarify how -- what surveys of
interest and abilities would be, let's put a
time elenent on what it neans to be making
progress towards equity. You have a sport --
you know, to give nore specificity to that,
["mnot sure if that provides the right Iong-term
i npetus for enhancing Opportunity in Athletics.

MS. COOPER. Ckay. And we can --

MS. FOUDY: Cynthia, can | just say
sonet hing real quick?

| agree, Graham that, you know,

| ooking forward and | ooking at things that we can
hel p and big picture recomendati ons, but | also
think at the same time we have to be careful that
you know, we don't repeat sone of the sane m stakes
by not knowi ng what the prior m stakes were, by

not understandi ng the issues.

L. A. REPORTI NG (312) 419- 9292
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It would be like the anal ogy of
if you're on the diving board and you're junping
off and then you realize you don't know how to
swi mwhen you are in the air. | think that we
just have to be careful that if we're going to
make changes, that we understand the inplications
of such and understand what has cone before us
because it's been around for 30 years and we can't
deny that history and just have an under st andi ng
of that as well as |ooking forward because | woul d
hate to nake sonme of the same ni stakes again and
find oursel ves having another Conm ssion in, you
know, in six nonths.

MR SPANIER: | agree with that

and | -- you know, ny thinking is there is no
way this committee in a matter of a couple
weeks is going to be able to collectively wite
a ten-page docunent, maybe the next one has to
be even longer, that clarifies everything.

I think part of what we need
todoisto-- 1 mean, it's not our authority
to do this, but give the staff or request the
secretary of education or the Ofice of G vi

Ri ghts to give them a nmandate or encouragenent

L. A. REPORTI NG (312) 419- 9292
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to do a new letter that deals with all of the

things that we have been tal ki ng about and may

still yet talk about.

MR LELAND: | think we -- we need
to -- we have sort of commtted ourselves to a
process here. | think both what Julie is concerned

about and, Graham what you are concerned about
and, Cary, can be formulated, and | chall enge you
to formulate it in ternms of what recommendations you
m ght make. They don't have to be a short-term
practical day-to-day recomendati on of the change
in percentage or sonething, they could be nore
gl obal type of recommendations |ike Gahamis
interested in.

The vehicle for you guys to
voi ce your concerns is sort of a reconmendation
process. That's the way | think Cynthia and
would like to go forward and then we will see
where we are in the end. | think thereis --
|'"magreeing with everybody, yet at the sane
time, we have a deadline. W didn't set the
deadl i ne. The deadline was set for us. W
need to get on with the business.

| think we need to -- we

L. A. REPORTI NG (312) 419- 9292
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need to challenge you guys to figure out a way
to get your concerns down in the formof some
ki nd of a recommendati on for government action
as opposed to us stopping the process right
now and spending all day discussing sone of

t hese i ssues, which we have discussed a numnber
of times.

VMR BOALSBY: Ted, when do we --
obvi ously, we can't adopt everybody's
recomendati on. Some may be at odds with one
another. Sone are just in a vacuum and are
not things we just would not like to adopt in
the mgjority. Wien do we discuss those?

MR LELAND: Well, | think Cynthia
and ny idea was today, we would go around, you
know, and based it sort of on where you are
sitting and try to be as fair to all the
conmi ssioners as we can to ask for your
reconmmendat i ons.

If there is some support
from ot her conmi ssioners for your recommendations
as in, i.e., one or two other people, then, we'll
ask the staff to wite that recomendati on up and

then present it to us in front of -- before the

L. A. REPORTI NG (312) 419- 9292
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January neeting so we all have a chance to read
them and then the idea would be that we woul d
have a vote on those recomendati ons.

If they are conflicting or
what ever, we'll have to work that out as we

wor ked t hrough the proposals. So ny thought

was | would -- if | start out, Cynthia said
we're going to start it. If I start out, I'l
nake a proposal, we'll discuss for five mnutes,

and if there is any support for that, we'll --
and it can be a very practical one.

Change one percent to two
percent. It could be very global. W should
worry about the big issues. W should talk
about whether there are really three prongs
or should there be four of thenP You can
handl e your recomrendati ons in any way.

If there is support for
that recommendation, the staff wites it up,
gets it to us, we discuss it when we get it
back in January. Hopefully, it is a
know edgeabl e di scussion. Then we go ahead
and vote it up or down.

That's the process we are

L. A. REPORTI NG (312) 419- 9292
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| ooking at. W have to -- if we are going
to have recomendations -- we don't have to
have recomendati ons, but we have to have
findings. W did that -- we got our draft,
we hope, done yesterday of that.

Now, today was the day
we had set aside for trying to go through
reconmendations. | have a feeling people
want to recommend nore practical or globa
| ooks at this issue.

M5. COOPER: Ckay. |s that

okay?

MR, LELAND: Yes.

MR COOPER: | just want to nake
sure that, Julie, | don't know if you were in

here when we di scussed that we are going to go
around the table and we're going to -- we're
going to tell everyone, for lack of a better

phrase, our top recomendation. Did you hear

that part?

MS. FOUDY: No.

MS. COOPER. Al right.

M5. FOUDY: No, | didn't. I'm
sorry.

L. A. REPORTI NG (312) 419- 9292
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M5. COOPER: Do you want ne to go
back over it?

M5. FOUDY: No. Tomwould like
to hear it again too.

MR. COOPER: | just want to get --
Tom you want to hear it again too?

MR, GRIFFI TH:  Yes.

M5. COOPER | said before we begin,
et me outline our process. Qur process would be
a bit different than yesterday. Ted and | decided
to revise the process in order to ensure that all
conmi ssioners, including those who have to | eave
early, have an opportunity to present their
recomendations. Starting with the co-chairs,
each conm ssioner will present their top
reconmendat i on.

That's what was said. Okay?

M5. FOUDY: (kay.

M5. COOPER  And then we will go
around and then we will go around a second tine
and so on and so forth. Ckay?

MR CRIFFITH | just want to
make -- this may sound like |I'mnitpicking.

You said that yesterday, we cane up with a draft

L. A. REPORTI NG (312) 419- 9292
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of the findings. | think | was saying severa
times yesterday that's not what ny understandi ng
of what yesterday was. | nmean, there were a |ot
of things that went by that | wouldn't want to
be in a first draft of the findings.

| thought what we were about
was people getting out on the table what their
proposed findi ngs woul d be wi thout us getting
into detail ed di scussions on each proposed
findi ng whet her that woul d be, you know, part
of the drafts. | may be splitting hairs.

MR LELAND: No, no. | agree,
Tom

MR CRIFFI TH  Ckay.

MR LELAND: You are correct. |
stand corrected. Let's be very, very clear that
what comes out of yesterday's discussion is just
sort of a docunent that we're going to continue
to chew on, but it doesn't represent any kind of
consensus or any kind of position or any kind of
draft. | apol ogize for giving you the wong
i mpression.

MR, COOPER: Do you want to start?

W need to get noving.

L. A. REPORTI NG (312) 419- 9292
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MR LELAND: Yes. |I'Il start this.

I think we were going to try to keep each one
to -- oh, thank you. He's conplinenting ne,
thanking me for starting.

My first reconmendation is
that the departrment -- the OCR consider an
alternative way of measuring participation
opportunities and that is instead of having a
definition of a participant or an opportunity
as a participant who is on the squad the first
day of conpetition, that we woul d have an
alternate way to do it.

| don't think this is inlieu

of. | think this is in addition to because nmany
people are -- have invested |ots of nobney in
the old systemof -- in the present system of

nmeasuri ng student athlete participation and
basic proportionality fornulas on the nunber
of student athletes the first day of conpetition
on the squad |ist.

| would like to see an
alternative way to do that, which would be to
set an arbitrary nunber for each particul ar

sport. For instance, soccer mght be 20 for

L. A. REPORTI NG (312) 419- 9292
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nmen and 20 for wonen and you add up the nunber
of sports that you offer and instead of plugging
in the nunmber of student athletes on the squad
list the first day, you plug in that nunber
that is assigned to that sport.

Now, there is John Parry from
Butl er who suggested this -- suggested that we
have sort of a professional staff sit down and
say, gee, this is how nmany peopl e should be on
arowing team this is how many people shoul d
be on a soccer team

My thought would be to use
the average number of participants in the NCAA
statistics so if you had soccer and the average
nunber of soccer players was 21, you would use
21 and you add that up and that's how you neasure
your conpliance with the proportionality as
opposed to you add up the men and you add up the
worren and you conpare the percentages versus the
percentages of -- in the student body and that
gives the school an alternative way to neasure.

The thing that this does in
ny mnd is that it elimnates the need to cap

men's sports, which I think we are all struggling

L. A. REPORTI NG (312) 419- 9292
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for a way to figure out how to do that without
taking away fromthe power and influence of Title
IX, and it also elininates what | consider false
opportunities for wonen, which is sports teans
that bloat the number of wonen up on their roster
the first day knowing that in the end that those
student athletes probably don't have a chance to
conpete, don't have access to coaching, mght not
even have access to facilities, but they are on
the chart the first day.

So that's ny proposal. Again,
| see it as an alternative. |It's a suggestion
to the Ofice of Cvil R ghts that they | ook at
that as a nodel for an alternative way of neeting
proportionality as opposed to the present way.

Again, | don't see it in lieu of
the old system because | know there are people --
school s that have bought into the old system and
the present system which neans they want to have
100 and sone wonen's rowers, they want to have a | ot
of femal e participants and they want to cap the
nmen's and that's how they do it.

For those of us who don't want

to cap the nen and don't want to create fal se
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opportunities for wonen, this is another way for
us to do it. So that's it.
MR GRIFFITH: Do we discuss that?
MR, LELAND: Yes.
MR CRIFFITH | think we're going to

want to have di scussion on this.

MR SPANIER  Well, | think that's
an excellent suggestion. | would like to be
supportive of that with one caveat. | think

the met hodol ogy for establishing that nunber
needs to be carefully thought out rather than
just taking a current snapshot of what exists
because the current snapshot would reveal sone
of the tricks that you have identified that
sone prograns have used and they woul dn't
necessarily be very good numnbers.

Now, nmaybe if you averaged
them over a thousand different schools, you
could find it. But | think what nmakes nore sense
is the process of getting there where there would
be at | east sonme degree of consultation because
inthe end, a policy is going to be better if a
| ot of people buy in

MR LELAND: Right.
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MR SPANIER. | nean, if you give
the coaches sone input, | nmean, if you give a
soccer coach or the soccer coach's organization
a chance to say, well, you know, we've all talked
about it and we think 20 is the right nunber as
opposed to having just done the cal culation and
finding out it's 17.2 or 23.1 or something.

O course, in the end, it's
going to have to match up sonehow with all the
NCAA rul es and --

MR LELAND: Right.

MR SPANIER -- it would be nice
if the NCAA and it's governing system had a chance
to say, yeah, we've |ooked at your proposed nunbers
and we think they are all okay except these two out
here are not how we do it.

So that's a technical thing
and if we were to have such a reconmendati on,
| would sinmply suggest that part of the wording
be that there could be sonme process that would
determine --

MR LELAND: To determ ne the nunber,
yeah, I'mfine with that as a --

MR, SPANIER: -- what the sufficient
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nunbers are, but | think the idea is very good.

MR CRIFFITH  Could you explain to
me how it works again? |'msorry. | just don't
quite catch it.

MR, LELAND: Well, right now what
you do to determine the -- your proportion nunbers
for participation opportunities is you add up the
nunber of athletes on the squad list the first day
of conpetition.

MR. CRIFFITH Right.

MR LELAND: And that's, in effect,
so we don't neasure opportunity. W measure
actual participation --

MR GRIFFITH  Right.

MR, LELAND: -- defined by the first
day.

MR CRIFFITH |'ve gotcha.

MR. LELAND: And |'m just saying
you know, if you did a nunber of opportunities --

I mean, the one |I thought was a heart rendering
story that we heard in Atlanta that sort of started
this off was the story of a Division Il schoo

that had so many swi mmers and sone wonen Sw mmers

quit in the norning and they had to kick nen
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swimers off in the afternoon. | thought that
was -- | nean, | think all of us were sort of
horrified by that and how Title I X got twi sted into
that kind of outcone; this is a way where you
woul dn't have to do that.

MR CRIFFITH It's just a different
way of counting student athletes.

MR LELAND: Yes. |It's a different
way of -- oh, you would be counting. |In ny opinion
you woul d be counting sort of opportunities as
opposed to actual participation

MR CGRIFFITH And you would go
to sone neutral source to determ ne what the
appropriate nunber is?

MR LELAND: Yes. And that's why
| took Graham s advice as a friendly amendment.

MR GRIFFI TH  Ckay.

M5. FOUDY: So if you set a nunber
your average, then, and you get tw ce as many that
cone out and the coach wants to keep them then
you just count the average nunber?

MR LELAND: Yes. | nean, if you
ended up -- for instance, we had this at our

school for the last, you know, let's say, ten
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years running.

W've had 15 or 16 nen's
basket bal | players and we give 13 schol arshi ps.
You' ve got ten, 11 or 12 wonen's basket bal
pl ayers and we get 15 scholarships. Title IX
woul d say, you know, if you had the proportionality,
we have a proportionality problemthere even though
we budget nore schol arships, we just carry |ess
wonen on the team because sort of the nature of the
thing and the thought woul d be you woul d count 15
for men's basketball and 15 for wonen's and then
the vicissitudes and the changes in the day-to-day
conposition of the teamwouldn't affect your
bal ance.

Now, you would al so have to
neet the second part of the test as you indicated
yesterday in terns of, you know, uniform
schol arshi ps, financial resources put into the
program M interpretation is you couldn't --
if you had a crazy nen's soccer coach who want ed
to keep 40 nen and your wonen's soccer coach only
wanted to keep 20, you couldn't double the nen's
budget and have twi ce as many games. You woul d have

to make it equal and the sort of laundry list would
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have to be equal .

M5. CGROTH: Ted, one nore question
for clarification. Using the exanmple of soccer,
if you set the opportunities at 30 for nen's
soccer and wonen's soccer --

MR, LELAND:  Uh- huh.

M5. GROTH: -- but you had 25 wonen
and 45 nen, you would still just count 30?

MR LELAND: Yes.

M5. GROTH:  You wouldn't count the --

MR. SPANIER.  Thirty of the nmen, but
only 25 of the wonen.

MR. LELAND: No. | would think you
woul d count 30 of both.

MR, DeFILIPPO. She is saying it falls
short of the 30 for the wonen.

MB. GROTH. Right.

MR LELAND: No. But |'m saying
even if they fall short, you just add up the sports
you -- that's ny concept. Now, it may be flawed
and | can't imagine you woul d have the scenario
you just laid out; 45 and 25. That doesn't seem
to --

MR DeFILIPPG | think he is
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counting opportunities. |Isn't that what you are
counting instead of heads?

MR LELAND: |'mnot counting
opportunities. |'mnot counting heads. You
don't have to go out there and kick kids off
the teamor add fal se opportunities for wonen
simply to nmeet Title | X goals. You have a set
of -- now, what this would mean on a practica
sense for a lot of schools, you have to add
sports for wonen. That's what's going to
happen.

MS. FOUDY: M only concern with
that is you are not -- if all else were equal
i ke, budgets for recruiting, budgets -- going
out and getting players to conme to the school,
then, okay, but now you're counting enpty slots
and what are the reasons -- | nean, perhaps the
reason that some of those slots are enpty
i s because only 30 percent of the recruiting
budget was spent on recruiting wonen. So they
didn't find the best players to come necessarily
to that school yet you are still counting it as
an opportunity slot when that worman really wasn't

given a fair opportunity to come as a recruit,
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if that nakes sense.

MR LELAND: Yes, | understand
I think ny system you know, what | am suggesting
isn't all that well thought out and it certainly
is inmperfect. M argunment is the present system
is certainly inperfect as | watch it --

MS. FOUDY: Right.

MR LELAND: -- because we
aren't neasuring opportunity, we are measuring
participation and there are ways that flex with
the systemas is presently done that does, in
ny opinion, allow for a couple of uses.

MR. REYNOLDS: Excuse me, Ted,
| ooking at Julie's exanple, the fact that the
worren woul d have a | ower recruiting budget,
that in and of itself would be a violation
under your proposed pl an.

MR. LELAND: | think you stil
have to neet the --

MR, REYNOLDS: The laundry list.

MR. LELAND: -- | take
particular -- |'mnot sure about the recruiting
budget issue. That's al ways been one that's --

for me, that's a side issue. In ternms of uniforns,
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quality facilities and all that other stuff, I
think in coaching, coaching salaries, et cetera,
I think, yeah, you would have to be -- you woul d
have to neet the second part of that --

MR. REYNOLDS: Uh- huh.

MR LELAND: -- kind of which nmeans
provi de equal services -- goods and services to
the students.

MR, REYNOLDS: So, Julie, you believe
that it would be unfair if a school -- if there were
enpty slots because a school did not put in the
efforts to get femal e athletes?

M5. FOUDY: Right. And then you are
counting these enpty slots when really --

MR REYNOLDS: Wen you didn't do
what you shoul d have done to fill those slots?

MS. FOUDY: Right, which is what
the nunbers are showing us right now. There is
only 30 -- | think it's 32 or 33 percent is
bei ng spent on woren in the entire recruiting
budget .

MR LELAND: Well, that's it.

MS. COOPER. M turn?

MR. LELAND: Do we need sonebody

L. A. REPORTI NG (312) 419- 9292



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

34
to -- | think what we thought |ast night is we
woul d see if anybody would like to see this
proposal of mne, elaborated by staff and presented
in January. | think we need a show of hands. Now,
you're not voting for it. You're just voting
to take the next step and look at it. Okay?

Ckay. That's good. We just
want to make sure there are at |least two or
three or four conm ssioners who thought it was
worth the staff's time to go ahead and take
this to the next step, which is sort of to
think about it and wite it up.

MR. BATES: Ted, at |east for ne,
it's the kind of thing | would like to think
about and it mght help to see it fleshed out

alittle bit nore.

MS. COOPER. Ckay. | heard --
we' ve heard a | ot about surveys. |'mjust
going to junp right into this. | think OCR

shoul d conduct surveys to deternine actua
interest levels. Instead of presum ng that
enrol l ment figures are a close proxinmty for
i nterest, the departnent shoul d consi der

requiring colleges to conduct a survey of the

L. A. REPORTI NG (312) 419- 9292



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

35
students on a periodic basis to determ ne the

interest and abilities of its male and fenmal e

students. | will cite LSU as an exanpl e.
MR REYNOLDS: | think that OCR
should ook into it. 1'mnot convinced yet

that it's feasible, but | think that there is

no good reason why we shouldn't look into it.

R ght now, we do presune that enrollnent is a
close proxy for interest. | think that interest
varies fromcanmpus to canpus. | think that it's
clear that there has been increasing interest

on the wonen's side of the | edger over the years
and if we would have a regular survey -- require
schools to do regular surveys, we could capture
the changing interests in participating in
athletics. | think it's a good idea to look into
it.

DR. SIMON: Cynthia, this is one
of my major -- would be one of ny mgjor
recomendati ons, that we not only do surveys of
i nterest, but surveys at the high school |eve
and we have themon participation rates and of
interest rates as people are comng into the

uni versities and | have taken notes and | can
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tal k about that afterwards about where -- which
school s you conduct those surveys in and how you
conduct them

| would say one thing, we have
expert national survey associations. Wy have
OCR do it? Wy don't you have National Opinion
Research Center at the University of Chicago,
for exanple, run the surveyor or sonme other --
the Roper Center or something |ike that so that
there is no question that these are independently
conduct ed surveys by experts who have been doing
this and doing it very well.

| would say that, for exanple,
at state universities, you probably want to do
the survey in nore of the high schools in the
state. For national private universities, you
want to find out where do nost of the regions
in the country do nost of the students cone
fron? You might want to do the surveys
particularly in those regions.

I think we should talk with
experts and one of the things that social sciences
know about is how to run surveys. Let themdo it.

M. CGROTH: Cynthia, could you
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us, please?

M. COOPER: Sure. Conduct surveys
to determine actual interest levels instead of
presum ng that enrollnent figures are a close
proximty for interest. The departnent should
consi der requiring colleges to conduct surveys --
conduct a survey of the students on a periodic

basis to determne the interest and abilities
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of its male and fenml e students.

MB. GROTH: | think there is a

pl ace for surveys -- interest surveys, b

think that's nore in prong three if we are to

ut

stay with the prongs. But | think interest

and ability surveys, there is a place in prong

three, but to replace the enroll nent standard

with interest surveys, | think, is -- |
agree with.

| was thinking about t

woul dn' t

he

i nterest surveys last night and the interest

overall of girls participating and again
have alnost 3 million high school girls
participating in sports, yet only 180, 00

opportunities at the collegiate |evel
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there is a clear indication that there is
interest for girls to participate. There
are just not as many opportunities.

M5. COOPER  But what --

DR SIMON: But that's wonderful
that there is denonstrated interest and let's
show it. Let's highlight it and let's show
that we've neasured it in a reliable and valid
manner.

I would think that we're not
taking away from prong one, we're sinply refining
prong one to make it nore meani ngful

MR. REYNOLDS: Yes. |'mcurious.
Wy would you like to just Iimt surveys to prong
three? Wiat's the rationale for limting the use
of surveys to that prong as opposed to using it
in prong one?

M5. GROTH: Maybe | would like to
switch the question to what's the rationale for
usi ng surveys in prong one?

MR REYNOLDS: Because enrollnment --
using enrollnent, it's a presunption that nmay not
be grounded in fact. W are right now operating

on faith. W are assuming that the interest
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| evel s -- we have pegged it to what may turn out
to be an artificial indicator. 1t could be right,
but what is wong with just doing sone research to
find out if it's right.

Now, if the nunbers show that
enrollment is a close proxy for interest, then
by God, there is no reason to change it. But
if the data shows otherw se, why stick with
sonet hing that the data shows is not right?

DR SIMON:  And what data we
have suggests that there is not a very strong
congruence between interest, prior participation
and enrollment. Therefore, it's very inportant
that we look at it and get good data.

MR BOALSBY: This is off the topic
of reconmendations, but | would like to ask the
guestion | hope sonebody here can answer it.

In Dr. Kravitz's data, it
was in Tab D, Page 2, Item7, there is a reference
in there where it says that 5.38 percent of nale
participants in high school sports go on to find
participation opportunities in college. Now, 5.39
percent of female participants in high school go on

to find opportunities in college.
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Now, | assume that's not --
that's participation opportunities, not
schol arshi ps, per se. The data woul d be somewhat
skewed by just using the scholarships. It would
be skewed in favor of female participants.

Do those two nunmbers for the
dunb athletic director that doesn't know ruch
about statistics, does that mean that nen and
worren out of the feeder systemare al nost equally
likely to find a post high school participation
opportunity?

I's that what that neans?

MR. SPANIER That's the way |
read the data

THE COURT REPCRTER: |'m sorry.
| can't hear you. Wuld you pl ease use your
m cr ophone?

MR SPANIER: | |ooked at that
data pretty carefully and that is how | interpreted
t hem

MR BOALSBY: So fromthat, based
upon current nunbers, current participation ratios
at the collegiate and high school |evel, nales and

femal es are about equally finding participation
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opportunities at the next level, is that correct?
MR SPANIER. In relation to their
hi gh school participation?
MR, BOALSBY: Yes, in relation to the
feeder system Ckay. Thank you
MR, LELAND: | would just like
to say that | think that -- gosh, | thought ny
recomendati on was goi ng to be controversial
Cynthia trunped ne!
The -- | just -- what | think
Rita and what a | ot of people are concerned about
is that as we struggle to provide equal opportunity
for wonen and use the present sort of inperfect
systemthat we have to neasure proportionality,
et cetera, that we -- if we got on sone kind of a
general interest neasure of participation in post
secondary athletics and the nunbers ended up being
significantly lower, let's say, 60 percent of the
nmen were participating and 30 percent of the wonen
were interested in participating --
DR. SIMON: Isn't it 58/42 now?
MR LELAND: Yeah. Ckay. 58/42
I think there is a concern that would be --

woul d share that concern. That would be a
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significant step backward. |If we, then, used
our sense of fairness, which there are different
ways to nmeasure fairness, to change the
proportionality requirenents to say that now we
could satisfy Title | X by being at 42 percent

of participants and | just think that's -- to
me, that's a hard one to say that's fair even

t hough you can argue from an interest survey
that that might be fair. That's just a hard one
for ne.

DR SIMON:  And, Ted, |'m not
sayi ng that we shoul d replace the participation
rates in high school or the interest expressed
prior to entering college conpletely, that we
shoul d use that data rather than proportionality.
I'msaying we need to find a way of refining
proportionality. |'mnot saying take the earlier
nmeasures versus proportionality, but we have to,
I think, take theminto account.

MR, LELAND: But | thought from
what Jerry said and fromwhat Cynthia said
that there was sort of a -- that was part of
the motion, that if we did these interest surveys,

there is a potential down the road to repl ace
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the neasure of proportionality, the denoni nator
what ever you call it, which is the percentage of
mal e undergraduates with the percentage of female
under graduates who are interested in participating

in sports as identified by sone interest survey.

That sort of -- that's what scares ne. |Is that part
of it?
MR REYNOLDS: | don't think that
it would be as sinple as that. | don't think
that -- well, first of all, it's interest and

ability. You also have to | ook at the conpetition
in the region and how the survey is constructed.

| wouldn't assume that it would be a genera
survey.

[''mnot sure how -- what the
mechanics are or how it would be done, to have no
expertise in conducting surveys, but | think that
it should -- it's a topic that we should at |east
explore. |'mnot saying that at the end of the
day, it would be a good idea because | don't know,
but | hear a push back just to the proposition of
expl oring the idea.

DR. SIMON:  Ted --

MR LELAND: We'll go with Julie and
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we' [l cone back.

DR. SIMON:  Ckay.

M5. FOUDY: | know I have been
involved in athletics personally and | have
clearly a personal interest in this, but I
don't know if I'mcrazy or if what |I'm hearing
is crazy because | just think that it rem nds
me of the days when wonen had to prove that
they wanted to vote, that wonen had to prove
that they wanted to own property, that wonen
had to prove that they wanted to go to nedica
school, that women had to prove that they wanted
to be | awyers.

| think it creates a double
standard that now we | ook at those things that
once peopl e probably ask for surveys for now
seens ridiculous, but to take us to a day where
we say women have to prove there is interest in
when we have created a vacuum historically for
opportunity, | think is a dangerous thing to go
to. | think it is very dangerous.

| think you are creating an
opportunity to freeze into place that hypocrisy

with a survey. The fact that there exists this

L. A. REPORTI NG (312) 419- 9292



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

45
t hought pattern that we have to prove -- wonen
have to prove that they are interested to be
af forded equal opportunity, in my mnd, takes
us back many years.

MR. REYNOLDS: The characterization --

MR LELAND: |'msorry. Jerry, Rita
will be next.

DR SIMON: I'mconpletely in favor
of equal opportunity for wormen in sports. | think

however, we have to refine the neasures that we

use to | ook at opportunity and |I'm suggesting a
regressi on analysis, which would take into account
various factors and you see how nuch wei ght each
factor has, the interest factor, the prior
participation factor, the nunber of male and fenale
under graduat e students.

Al'l of these factors are taken
into account and you do a regression analysis in
whi ch you see how i nportant each factor is. You
don't replace the nunber of nale and femal e
under graduate students with these other factors.
You just include them

M5. FOUDY: And, Rita, | nean, |

think there is a place for surveys, but to say
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that -- | don't knowif | read you wong, but
to say -- if you are saying it's not going to
repl ace proportionality, which provides equa
opportunity, then --

DR. SIMON: It's going to enhance
the prong one neasure.

MR. LELAND: Let us sort of grab
a hold of this, at l|east the organization if we
can. Let's hear fromJerry and then G aham

MR, REYNOLDS: Well, | guess ny
first point is that this is not a demand that
wonmen prove anything. W would take -- the
survey would apply to nen and wonen on col |l ege
canpuses and it's a tool just to quantify what
the interests are.

The interests will be what
they will be. It will vary fromcanpus to canpus
and it will change over the years. W wll not
freeze anything into place because, as | have
sai d on several occasions, if we're going to go
down this road, it would have to be done on a
regul ar basis to capture the changes in interest
levels. That's the only way it woul d work.

DR SIMON. And it could --
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MR LELAND: G ahan®
DR SIMON:  |I'msorry.
MR SPANIER.  Well, | see the
purpose of this discussion as finding a way
to protect the progress and the societal ganes
that have taken place and to hel p the Departnent
of Education cone up with a nethodol ogy for
enforcenent and for the continued pronotion
of equal opportunity.

So | think it would be very
unfortunate if we left on the table the anal ogy
that this was akin to taking away the right to
vote. | wouldn't want to be party to sonething
like that. | think that would be a very
unfortunate inpression to | eave.

We are not tal king about
sonet hing akin to finding out through a survey
that wonmen or certain mnorities or college
students have voting rights that are | ess
than ot her groups of the popul ation and,
therefore, we should take away the right to
vot e.

I think what we are | ooking

for here is keeping the doors of opportunity
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as wi de open as possible to wonen, but at the
same time, not taking away opportunities for
ot hers and having a nmonitoring and an enforcenent
net hodol ogy and gui dance for athletic adm nistrators
on how to create the right bal ance

MR LELAND: Cary?

M5. CGROTH: The beauty of the
three-prong test is that it offers flexibility.
The surveys -- you can use the surveys in two
and three. |I'mwondering why -- why we woul d
want to change prong one as it refers to surveys
because, in essence, if you do that or if we do
that, we're just creating another prong two or
prong three.

MR BOALSBY: Ted?

MR LELAND: Rita and then Bob

DR SIMON: Julie, | want to say
that, in fact, the existence of these surveys
and publicity about the results of the surveys
could, in fact, enhance wonmen's interest and
wi |l lingness and desire to participate.

When they hear about the
results, nmy God, only 42 percent of us are

interested in sports? That can't be true.
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Let's go around and nobilize nore interest.
The very existence of surveys woul d arouse,
| think, nmore interest on the part of the
gender that is at the nonment under-represented.

MR. LELAND: Ckay. Bob and then
Bri an.

MR, BOALSBY: Well, it seens to
me we're all around the essence of this discussion
I think it was Grahamthat nmade the comrent
yesterday that the only thing that is lawin
what we are |looking at is the | anguage of Title IX
Everything else is interpretati on and bureaucratic
devel opnent of what the last 30 years have held in
store.

| think at sone point, we need
to get to the discussion of what nany peopl e have
told us is a flawed entry assunption and that is
that the undergraduate popul ati on has anyt hi ng
what soever to do with athletics participation
It isn't probably any nore

valid than using the percentage of males and
females in the entire population in our country
or the percentage of male and fenal e participation

in the feeder systemor the percentage for that
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nmatter of people in the population that drive red
cars.
It's the one piece of this
that | have struggl ed over throughout all of the
di scussions is that it seenms that |ots of people
bel i eve that the conparison of the undergraduate
popul ation is a flawed entry assunption. If we
don't tal k about that, | don't think we are going
to get our arns around any of the rest of the
substantive issues that are part of this topic.
(Wher eupon, Secretary Paige
entered the proceedings.)

MR. LELAND: Ckay. Brian?

MR. JONES: Now that the boss is
here, 1'Il make it quick! | actually just wanted
to respond to Cary's point because | think you
actually raise a good point and this is the way
| would think of why it at |east makes some sense
to at | east exanine further Cynthia's suggestion
with respect to prong one.

You ask why a survey woul d nake
sense in prong one and it goes back, | think --

at | east one argunent goes back to what | was

50

tal ki ng about yesterday. | probably sound a little
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bit like a broken record on this point, but that is
to again get back to thinking about Title I X as what
it is, an anti-discrimnation statute.

| tal ked about how in other
anti-discrimnation context, when you are
tal ki ng about statistical inbalances, you are
| ooking at statistics as creating an inference
of discrimnation. Generally, what happens
is an institution that has a policy that creates
this kind of statistical inmbalance has an
opportunity to go back and to show, you know,
there is a nondiscrimnatory reason for the
i mbal ance.

Here, | think that one
rationale for using a survey as sort of your --
to determ ne what your denominator is for the
statistical purposes in prong one does. | nean,
it allows an institution to point to sonething
that may, in fact, explain part of the inbal ance
and that is that well, you know, in this particul ar
case the interest level is different.

The interest level closely
tracks, you know, the rate at which we provide

opportunities. | agree. | nean, | think Julie
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is absolutely right and we tal ked about this
yesterday, that you obviously have to be carefu
about these things because you don't want to be
ever put in a position where you freeze into place,
you know, a discrimnatory status quo.

That speaks nore to what
Graham t al ked about yesterday about just --
that speaks nore to how you use the survey.
That nmeans that you continually update surveys,
you use surveys in conjunction with other
instruments. Fundanentally, | think one good
rationale for this is that you can allow a
school a way of showing that there is a
nondi scrim natory reason for the inbal ance.

MR LELAND: Ckay. Let's do
this. Cynthia and | have -- let's allow one
or two nore comments on this issue.

M5. COOPER: No. Let's just
nove on. W have discussed this fully.

M5. McGRAW May | nmmke a
conmment ?

MR LELAND: Muffet?

M5. PRICE: Miffet has a comment.

Go ahead, Muffet.
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MS. COOPER. Hey, Miffet!

M5. McGRAW This reminds ne, this
survey, a little bit of the NCAA using the SAT
to get into college and that was supposed to be
a neasure of intelligence and there was a | ot

of talk about it as racially biased and that it

was discrimnatory. In the next few years, we
will not be using the SAT to get into college
anynore. | think the interest survey could have

a big gender bias. That's ny concern about the
survey.

MB. COOPER  Ckay.

MR. BATES: | guess | had a
guestion. Wen -- Cynthia, when you first nade
this recommendation, it seened rather sinple
to ne and it seens to be getting, | guess, nore
conplicated than | can follow at the nonent.

Prong three tal ks about fully
and effectively accommodating the interests and
abilities of the under-represented sex. Now,
we have sonme ways of getting that, but it seens
to ne that in addition to these, having a survey
to get at interest, which is historically how we

have tried to neasure interest is through sone
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sort of survey.

So |l don't -- | mean, it seens
to ne that we are beating this one a bit in a way
that | don't understand because we are -- we do
have a prong that tal ks about interest. | don't
see any reason why in addition to other things,
which is what | thought, Julie, we tal ked about
yesterday, not using this survey by itself because
there are sone specified other ways that you can
go about doing that.

| rmust say, Jerry, | don't see
the need for it in prong one. | nean, | don't
see the connection there. Cearly, it points to
prong three and that's how | heard it and that's
what | thought we were talking about.

MR, REYNOLDS: Wwell, if the use of
survey instruments is helpful in prong three, is
it possible that it could be hel pful in other
prongs? Again, | get the distinct inpression
that prong one is a sacred cow. No one wants
to touch it. That's one theory.

Anot her one is we don't want
to look at -- we don't want to quantify interest

and i f throughout our docunents it tal ks about
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interest and abilities, interest and abilities,
what's wong with trying to quantify interest
and abilities in a precise nmanner?

If we have social scientists
who do this stuff for a living who feel confident
that it can be done and be done in a fair way,
then, it seens to ne that at a m nimum we should
at least explore the feasibility of doing it.

What |'mhearing is let's not

listen to the experts. Let's not even see if

it's feasible. Again, | start out by saying |'m
not sure it's feasible. Al I'msaying is let's
| ook at it.

MR, BATES:. Jerry, |'mnot saying
never say never. | guess it seens to ne it's a

stretch. It is directly tied to prong three,

as | read it. | think it's a stretch to say
let's also use it for prong one. That's all I'm
sayi ng.

MR, REYNOLDS: And you may be right.
All I'"'msaying is let's do the legwork to find
out if you are right.

MR. LELAND: Ckay. Listen, one

or two nore coments. | think there is enough
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public -- there is enough conmm ssioner support
for this. W'Il nove to the next |evel and ask
the staff to do some work on it.

Let's try to elimnate the --
Julie, one last thing. Then we've got to be
fair to the other comm ssioners.

M5. FOUDY: Just to follow up on
what Percy has said and what Ruth said, | think
one of the things that | think we need to renenber
is that when we are looking at this, we're making
the assunption that it's not based on sonething
that's had history discrimnation and | think we
have to because, you know, a good example is
just net a teamhere in Philadel phia that's
conpri sed of over 40 wonmen over 40 years ol d.

It is all wonmen that are working
nons who row on this dragon boat team They just
started this team They are all breast cancer
survivors. They just started this teamlast year
None of them had any experience in sports because
they canme pre-Title I X and now they are vying for
the world chanpionship in August next year and this
has been created by one woman who said let's start

this teamand let's do this.
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Now, if you were to take a
survey of them they would say they are very
interested in sports. I think it changes and
you have a history of not providing opportunities
and it changes day-to-day dependi ng on what your
ci rcunst ances are and the way you grow up and how
you have been exposed to it. | don't think we
can avoid that fact.

MR, LELAND: Ckay. That's a great
di scussion. Let's try to nove on

Gene, do you have a
recomrendation?  You're next up

MR, DeFl LIPPO  |' m next?

MR LELAND: Yes, sir.

MR DeFlLIPPG Okay. At all of
the town neetings, | have been a proponent for
nore clarity and gui dance for using prongs two
and three. | have asked those questions of
panel i sts at every one of our town neetings.

However, yesterday, |, too,
felt enmbarrassed at first, but then I wasn't
enbarrassed because it just shows the | ack of
clarity and understandi ng and advi ce that many

of us on coll ege canmpuses have received from
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So | would i ke to reconmend
that OCR not shoul d, but mnust provide us with
cl ear and consi stent policy guidance by, anong
ot her things, issuing a new witten policy
st at ement .

In addition to that, that would
be for prong one. W absolutely need nore clarity
and gui dance for using prongs two and three. That
woul d be my reconmmrendati on.

MR, LELAND: Any di scussion?
MR GRIFFITH: Can | ask a question?

You used the phrase a new witten
policy statement. May | -- | want to suggest,
and this has been sort of ny standard speech,
that what ever OCR does woul d be strengthened, if
they put it out for comrent if they went through
the process that's created to make sonething | aw
That's to nake it part of the regul ations.

The 1979 interpretation is
just that. | think there are substantial questions
about the strength of the '79 interpretation
because it isn't -- it doesn't have the sane

wei ght as the 1975 regul ati ons. W have a
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process for creating law in our country.
don't know if that's nmore than you woul d
want to do.

I think we would all agree
that clarity is better here. |'m wondering
if you woul d be agreeable, or maybe | can just
wait until ny tine, to make a reconmendati on
that they do it in nore than the formof a
letter, but that they do it -- put it out for
comment and go through the proposed rul emaki ng
process.

MR DeFILIPPG Well, that would
be up to OCR, but mne is to issue a new witten
policy statenment that would provide us with the
clarity, the consistency and the gui dance that
we need and the interpretation for prongs one,
two and three.

MR LELAND: You don't take that
as a friendly -- it was friendly, but you' re not
going to --

MR. DeFILIPPO It was friendly,
but --

MR &R FFITH Gve it to OCR and not

L. A. REPORTI NG (312) 419- 9292



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

60

MR DeFl LI PPG  Ckay.

MR. LELAND: Ckay. It'll be up to
Tomto give it to OCCR

O her comments on this proposal ?

MR. SPANIER  Yes, well, trying to
dutifully wite up sonething at the 10, 000-f oot
level, | mean, coincidentally it is very close to
what | drafted as to what you said.

Let me try sone wordi ng and

see if it's consistent. | wote the Departnent
of Education, through its Ofice of Cvil R ghts,
shoul d i ssue a new regul ation policy interpretation
or letter of clarification that clarifies Title I X
In addition, such a clarification or policy
i nterpretation should consider those sentinents
of the Comnmi ssion that have a preponderance of
support.

MR. LELAND: Is that your gl obal --

MR SPANIER: Well, that's one of the
two gl obal ones.

MR LELAND: Okay. But do you want
to add that onto what he is stating?

MR. SPANIER Yes. | was just trying

to -- | was attenpting to go give it alittle nore
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specificity, but | think it's -- they overlap about
90 percent.

MR LELAND: Can we -- staff, can we
subsune the two into this?

Ckay. Mre coments on Gene's
proposal then. 1s there a consensus that we
shoul d nove this forward as a draft and ask the
staff to draft it up? W' re not approving
anything. W're just asking the staff to draft
up a recomendation. Are we okay on that?

M5. COOPER: W're up to Graham

MR LELAND: All right. G aham
you are next.

MR SPANIER Oh, okay. Well,
this is just another one. This mght require a
little discussion though. The concept of a safe
harbor test or prong should be abandoned in favor
of a test that puts the prongs on a nore equa
footing. Additional ways of denobnstrating equity
beyond the existing three-part test should be
studied. In addition, the evaluation of conpliance
shoul d i nclude | ooking at all prongs in aggregate
or in balance as well as individually.

MR LELAND: Okay. Discussion?
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Julie?

M5. FOUDY: Could you read it one
nore time? I|I'msorry. I'malittle slowthis
norning. | need sone coffee.

MR. SPANIER.  Yes. The concept

of a safe harbor test or prong should be abandoned
in favor of a test that puts the prongs on a nore
equal footing. Additional ways of denonstrating
equity beyond the existing three-part test should
be studied. 1In addition, the evaluation of
conpl i ance shoul d include | ooking at all prongs
in aggregate or in balance as well as individually.

VWhat |"'mtrying to capture
there is sonme of our discussion about this awkward
situation we have where two of the prongs have been
rendered al nost neani ngl ess to nost athletic
admnistrators in this country because of the
evol ution of the concept of a safe harbor

| think if there is any nerit
in those two other prongs, we need fromthe Ofice
of Cvil R ghts sonme greater level of clarification
of how you woul d actually use those prongs, what
they are, how you get fromhere to there, but that's

only going to be nmeaningful if they are put on an
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equal footing with what is now the safe harbor
test.

You' ve got -- you can't pul
one out -- | nean, part of the problemwe have
right now, | think, is that we have identified
one test as the ultinate test. | think if you
say there are a variety of ways to get from
here to there and to denobnstrate and pronote
equity in athletics, it -- that's a step forward.

W' ve al so said, or maybe |'ve
been the only one to say it, that |I'mnot sure
that there are just three and only three ways
to pronote equity and denonstrate it. | can't
think of what a fourth or fifth way m ght be,
but | think it shoul d be expl ored.

Then | think the main point
I"'mnmaking is while it mght be legally nice
and neat and it would sinplify the life of an
athletic administrator to say I'mgoing to
pi ck that test and show you why |I'mat that test
and so don't bother me with the details of any
ot her aspect of this. | don't think that's quite
right.

| think you have to be willing --
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| mean, you could use an individual test, I'm
saying, as well individually. You could say,
okay, |'m picking proportionality and we're

proportionality so that should be good enough

Ckay. Fine. But in the rea
world, things aren't that sinple and shoul dn't
we allow a high school, a college and university
and shouldn't we allow the Ofice of Cvil R ghts
and their investigators and shouldn't we all ow
the courts, if it comes to that, to exam ne a
bal ance between what school s are doing.

Maybe they are 90 percent of
the way towards neeting interest and abilities.
Maybe they are 95 percent of the way to neeting
proportionality. Maybe they just added a sport
last year. So it is of dimninmus relevance that
they are a little off on each of the three
because if you | ook at the whole picture, they
have done about one of the best jobs of getting
there even though if you had to say we're picking
this one prong and we are short there. Therefore,
there is sonething wong with you. That might be
ri ght when another school m ght be so divergent

in proportionality, but happens to have added a
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sport |ast year that we say they are okay, we're
going to | eave them al one, when you conpare the
two schools, there is really no comparison

It's a way of bringing alittle
conmon sense to how things actually operate and
| think could be a way of, you know, m ninizing
some of the gane playing.

MR LELAND: Ckay. Questions?
Rita?
DR. SIMON: Graham in principal,

| like your idea, but as | start thinking about
it, | wonder how you operationalize it because,
for exanple, if you do find universities that
use the -- that are in keeping with Title I X in
terns of proportionality, that 52 percent of the
full-time undergraduate and wonen, they get 52
percent of the schol arships and then nmen get 48
percent, then, if you have that, do you -- what
do you do with prongs two and three? They are
giving the proportional nunber of schol arships.

No, there has not been expansion
of sports prograns for wonen and no, there haven't
been any dempnstrations of whether wonen's interests

in sports are being represented, prong three, but

L. A. REPORTI NG (312) 419- 9292



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

66
you do have the 52 percent of the wonen getting the
schol ar shi ps.

So how do you add the three
prongs together? You give different weights to
then? Are they all weighted equally because if
prong one is, in fact, net what do you do with
prongs two and three to enhance conpliance?

MR SPANIER. | don't have
all the answers. Maybe you don't do anything.
" msaying maybe -- I'msaying as well as
i ndividually. Yes, sonme schools may say we
are denonstrating our conpliance this way.
There is a whole history and body and | aw
and so that's all right.

["mjust thinking if | were
a civil rights investigator going into a school
| don't like the idea of having the university
in a position to say we're only talking to you
about this one prong and don't stick your nose --
you have to |l ook at the big picture.

W do this all the tine in
our own sphere of endeavor. Wen sonebody cones
in to evaluate our |aw school or nedical schoo

or college of engineering, they've got a whole
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set of questions they are |ooking at and they
are obligated to |l ook at themall and nake their
accreditation decision in balance on how the
whol e picture | ooks.
To say we're just going to

| ook at this one thing and we don't care how
deficient you are in the other areas, that
that is irrelevant, | believe that what this
does, | nean, it's really witten with sone intent
to be A nore flexible and B, nore realistic in
the sense it brings some conmon sense.

MR, LELAND: Questions, Percy?

MR. BATES: G aham | think I
agree with nost of what you said and | do have
sonme question about the potential outcone, but
I'mjust wondering if we followed Gene's
recomendati on and with what you added to it,
couldn't we get nost of what you outlined?

MR SPANIER  Well, we -- | think
this would be -- this one recomrendation woul d
presunably | ead to sonething that would be in a
larger clarification. | think, you know, the
nost -- probably the npbst inportant part of what's

in this second recommendation that | have witten
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gets to the concept of should one test be the safe
har bor because that -- that is the -- that's the
source of maybe 30 percent of the testinony we have
heard from 250 people. | nean, that -- that really
hi ghlights a big chunk of frustration that a | ot of
peopl e have identified for us.

MR. LELAND: Ckay. Let's nove through
this quickly. W are conmitted to a break soon
W'l take Julie and then Rita.

M5. FOUDY: Graham | understand
what you are saying and | like a lot of it. |
think what we all want is the three-prong test
to have equal strength on each prong, but | think
we differ on how we want to get there.

One of the things that | see
is we want to make two and three stronger, but
at the same tine, we don't want to weaken one

because we need sonme type of anal ytical approach

toit. | think ny only concern was with your
first sentence. | don't know if you want to read
it again.

MR, SPANIER. Ckay. Here's what |
woul d envision, and this is the kind of thing that

you've got to get lawers to wite up the words
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onit. | would envision that any examni nation of
conpliance of Title I X would | ook at the nunbers.
| mean, you know, you are |ooking at
proportionality. O course, that should al ways be
| ooked at.

I wouldn't back off fromthat
bei ng exam ned prom nently under any scenari o.
My concern is the legal definition of that test
bei ng defined as a safe harbor because that has
so significantly nuddied the water on the other
tests, that it's an underlying, big source of
confusion that's out there.
Until you give the Ofice of
Cvil Rights permission or the nandate to re-exam ne
this safe harbor concept, | don't think we're going
to get to wherever we're going to get on the other
prongs. That's all I'mtrying to comunicate with
t hat.
MR LELAND: Rita and one or two
ot her questions.
DR. SIMON: G aham again, |
think the only way it nmakes sense to add the
three prongs together is if you are not neeting

the proportionality test. |If you neet the
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proportionality test, then, anything el se that

you add is, | don't know, icing on the cake or

sonmet hing |like that.

So | think you have to

say

how much wei ght do we give to each of these

nmeasures? Do we give them equal weight?

Do

we give prong two and three nore wei ght than

prong one? It seens to nme that we have to

take into account the fact that it would

only

make sense to add themtogether if, in fact,

you were under-representing wonen at the

prong

one |level, that there are over 50 percent of

worren under graduates and they are not getting

50 percent of the schol arships.

The nost radical suggestion or

conment that we heard really hasn't been

tal ked

about and that is are we dealing with a rel evant

popul ati on of full-time undergraduate students, if

under stand you correctly.

That's the npbst radica

conment,

I think, that's been nade this norning and you

m ght want to take that into account as you

reconsi der the prongs and the rel evant val ues.

MR LELAND: Okay. | fee
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is a consensus that people |iked what they heard.
| shouldn't categorize it that way, but people
woul d I'ike to have Grahamis proposal witten up
and take a look at it in January. |In no sense are
we approving anything right now, but we're just
wanting to nove forward with it. One or two nore
guestions, then, we wll break.
MR. BOALSBY: Ted, |'m conpelled
to nake a little bit of a qualification on that.
I don't consider my assertion radical whatsoever
| considered it fundanental to the issue. |
think --
DR. YON Bob, you don't want to be
radi cal ?
MR, BOALSBY: It's central to what we
are tal king about.
DR. SIMON: Bob, it wasn't a negative
comment either.
MR. LELAND: Rita appreciates
radi cal s!
Let's take a 15-m nute break,
if we could, and readjourn on tinme if we coul d.

Thank you.
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(Wher eupon, after a short
break was had, the
fol |l owi ng proceedi ngs
were held accordingly.)
M5. COOPER  Can the conm ssioners
come back?
MR LELAND: |If we could cone to

ease? Conmmissioners, could you pl ease

| ocate your seats?

honor of

nei ghbor,

has exce

M5. COOPER: Today, | have the
i ntroducing ny friend and Houston
Secretary of Education, Dr. Rod Paige
Over the years, Dr. Paige

| ed as a coach, teacher, dean and

superintendent of schools. Today, he excels

as our nation's Secretary of Education

Si nce becom ng secretary in

early 2001, Secretary Paige has worked tirel essly

on behalf of the nation's students, schools and

col | eges.

The Secretary created this Commi ssion

in order to expand opportunities and ensure

fairness for all college and interschol astic

at hl et es.

Both the President and the
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Secretary fully support Title I X The Secretary
was right when he made the decision to formthis
Comm ssion and | know that | speak for all of us
when | say we are honored to be a part of your
t eam

Secretary Paige, we are honored
to have you here today. Ladies and gentl enen,
ny friend, the U S Secretary of Education, the
honorabl e Dr. Rod Paige, Anerica's coach

(Audi ence appl ause.)

DR. PAIGE: Thank you, Cynthia,
for that warmintroduction!

M. COOPER:  Bring your mcrophone
cl oser!

DR PAIGE: |'mreal pleased to
have this opportunity and because primarily |
just wanted to conme and thank you for your
service and for what you are doing. Each
of you have incredibly busy schedul es, but
yet you take tinme to set aside those schedul es
and come and do this. |It's amazing really.

| was just talking to Dr. Yow.
I was the athletic director of Texas Southern

University, a snall university, but | know what
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it is to have to put on an event for 70,000 or
80, 000 peopl e every other week, right in the
m ddl e of while she is getting ready to go to
t he Peach Bow .
Ted is breaking in a new coach.

MR LELAND: Trying to!

DR. PAIGE: Trying to!

Cynthia is getting in condition
again so she can go back into the WBA. Each one
of you have a schedul e, but yet you have chosen
to do this and the enthusiasmthat you have shown.
I'm deeply grateful and the President is deeply
grateful and that's the chief nessage that | want
to -- want to convey.

As | was sitting here, | was
t hi nki ng what a wonderful country this is to give
and take of a discussion surrounding an idea
that's going to influence policy, that's going
to inpact the lives of Americans for years. |It's
very inportant. Denbcracy is not a tidy process,
but it's a great process. So thank you for that.

You have been asked to gather
the facts, listen to what Americans have had to

say and this is what, the fifth -- fifth nmeeting?
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You have been in four different cities |listening

to other Anericans and nake sonme reconmendati ons.

This is different from many
pl aces where one or two individuals sit in a
room and come up with policy and make rul es that
everybody has to junmp and salute to. Wat a
great country we live in.

This is a difficult issue.
That is why we wanted to get the very best ninds
we could to discuss it and talk to us about it.
We just want to nake a good thing better. W
want sonmething to help all Americans.

| know you have heard from
50 experts including general counsels of
universities and athletic people, civil rights
peopl e, just plain people. And now, you are
getting to the point where you have to take
all of that information and condense it and
cone up with sonething that's going to be good
for all of us.

| wanted to just cone and
listen and |'mbenefited by just the brief part
that | have heard, but I'mgoing to sit through

the rest of it today and hear nore because you
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are great Americans and you are contributing to a
great country.

So to both of the chair people,
thank you for your |eadership. Let's just keep
going. 1'll do what | cane to do. Now, I'Il just
sit back and listen. Thank you.

MR. LELAND: Thank you.

MS. COOPER: Debbie?

DR YON |Is Graham finished?

MR, LELAND: Yes.

M5. COOPER  Yes.

MR. SPANIER | have nore, but not
NOW.

DR YON G aham has nore, but not

for right now.

kay. So don't pumrel ne.
Ckay? This is one idea, Ted, and | want to start
maki ng assunptions and |'mnot going to take the
gl obal approach exactly that G aham took.

Being in athletics, | want to
know what the target is. Show ne the target,
show ne the basket, show ne the goal. As soon
as | know what that is, then, | know what to hit.

| have real issues with, | think,
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prongs two and three for that reason. |'m not
sure what those targets are exactly and whet her
or not | ever amdeened to be within the scope
of those is in large part related to who reviews
the information and that's different from
institution to institution. So | don't like the
way any of that feels.

So here are ny assunptions
and |'mgoing to offer a specific, pragmatic
application. The assunptions are that there
is an unnet need for wonen and nen interested
in sports. That's just an assunmption. You
can di sagree with my assunptions, but | wanted
you to understand where |I'm comng from

Assunption two is there is a
need to provide a greater nunber of schol arshi ps,
schol arshi p opportunities for wonen and a need
to provide a greater number of participation
opportunities for nmen and wonen.

Wth the nen, it takes the
form of the wal k-on problemor dil enma nore
than anything else. For wonmen it could take
the formof additional scholarships to existing

traditional teans or it could be addi ng wonmen's
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t eans.

The third assunption is that
there is a need to have a standard that's easily
neasur abl e, easily enforceable, objective and
that that is beneficial to those of us who don't
want to get bogged down in using periodic surveys
because the target, it changes, everything changes
every tine you use one.

The fourth assunption is there
is a need to provide a degree of w ggle room
It provides the flexibility to allow for those
wal k-ons, to not be penalized for people who
transfer out of your institution in md-year
to go play at another institution or for people
who quit teans because they are not getting
enough playing tine or individuals who aren't
on the teans because they are academically
ineligible. There is a cadre of reasons why
there's people that disappear fromthe | andscape.

The fifth and final assunption
is that there is no logical flowto tying the
undergraduate enrollnent ratio to athletes in
this male to femmale ratio. There is no |ogica

flow.
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Those are ny assunpti ons.
Wth those assunptions, | offer the foll ow ng
for discussion. This is the part where you
don't pummel nme. Okay? Just renenber that.
Be gentle.

Because of those assunptions,
I think it would be worth considering having a
requi rement or a prong -- | hate the word prong,
but | don't have another word for that -- a
possi bility of having 50 percent feral e and 50
percent nmale at all institutions. Remenber the
assunptions, that there is an unmet need.

So you just start with 50/50,
but you also include a different variance. You
woul d al | ow somewhere between a five and seven
percent variance for schol arships and participation
opportunities and the reason that becones val uabl e
is it provides that wi ggle roomfor the wal k-ons,
for the transfers, for the people who are
academcally ineligible, all the things that can
happen to you.

The results woul d be the
following: It would vastly inprove the current

status for wonen in sports because when you | ook
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at the situation of 50/50 and five to seven
percent variance, let's say it's a seven percent
variance, just as an exanple, the worst it can
get, Julie, if you want to |l ook at a worst case
scenario, the worst it can get is sonmething |ike
53 percent of the population at a respective
institution would be mal e and 46 percent woul d
be femal e.

If you | ook at those nunbers
across the country right now, you know that 46
is an adnirable target for a nunber of these
institutions who soneone pointed out are as nmany
as 30 percentage points out of conpliance.

There woul d be, in that case,
no need for survey docunents and there would be
no need to worry about using the feral e enroll nent
nunbers. |'mbeing very candid here. |If it's
true that by the year 2007, that | believe it was
said, Ted, 56 percent of our undergraduate
enrollment in collegiate institutions will be
femal e, then, that becones a non-issue as well.

So we stop the bl eeding for
the men. W vastly inprove the situation as it

currently exists for the wonen, but we provide
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wi ggl e room that variance, to account for
wal k-ons and all the other nondi scrimnatory
types of situations that occur that none of us
as ADs know are com ng until they happen.

If you did that, then, you
don't have to worry about any other prong. You
don't have to worry about surveys and you don't
have to be concerned about the upwardly noving
femal e undergraduate enrol | nent and you hel p your
wal k-ons. That's it.

MR LELAND: Okay. Question, Jerry?
MR REYNOLDS: Well, that is a

radi cal proposal. Have you taken into account
the -- that some schools are going to have to
spend a significant amount of nbney to neet your
targets? | think that Stanford and the University
of Maryland are in pretty good shape, but there are
other institutions that have -- that their -- in
terms of the nunbers are way out of conpliance
You just use the 30 percent figure.

Wul d you consi der a phase-in
peri od because | see -- | see sonme institutions
may have difficulty comng up with this anount

of noney in a short period of tine.
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DR. YON There are a coupl e of

things, Jerry. One of themis there -- of
course, the reason does matter in ternms of --
it's an interesting dynam c because there woul d
be peopl e who say, well, they are out of conpliance
because they didn't do anything the last 30 years,
but then there are other people that say, okay,
well, that's in the past. Let's deal with the
future and let's give thema reasonabl e opportunity.
I think a reasonable opportunity should be given
for people to phase in. | don't know what that
woul d be exactly.

| also think that the other
argunent, if you will, against this would be
when you say seven percent variance, that instead
of using it for what it's intended to be, that
there will be institutions that cap wonen's
opportunities within that seven percent variance,
but even if that is true, it vastly inproves the
state for wonmen, the opportunities for wonen in
athletics, fromwhat it is currently. So that's
why it doesn't really, really bother ne.

And it also, on the other side,

remenber, if proportionality stays in place as we
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now know it, then, and | did refer to as stopping
the bleeding, and | do see it that way actually,

| don't -- | can't imagine having an athletic
programthat because the undergraduate enroll nment
for femal es reaches 56 percent and continues to
escal ate up, that we turned our athletic program
to find that we have nmany nore women in our
programthan we do nmen because it's tied to the
undergraduate enrollnent rate. So | see it kind
of as a conprom se on both sides

MR LELAND: Ckay. O her questions,
G ahan?

MR. SPANIER  Yes. Debbie, what I
see your proposal doing is trying to get at sone
of the very sanme underlying issues as other
things that have been put on the table get at,
but with a different nethodol ogy.

The problem | would see with
yours is that, you know, at the operational |evel
it really would conflict with a |ot of the other
things that have been put on the table because
you are really arguing let's just, plain and sinpl
go to a standard of proportionality and all ow nore

flexibility around it and that would be in conflic
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with other sentiments | and some others have nmade
that we really need to think nore broadly.

| guess ny reaction to your
proposal woul d depend on whether it becane the
defect of a standard or whether it is just
anot her way of neeting the -- another way of
bei ng able to denpbnstrate gender equity. |
think -- 1 think we're trying to get at the
sanme thing, but it really doesn't match up with
some of the other things we have been saying.

DR YON | don't do well, and

don't think the majority of the ADs who have
to -- institutionally, | see benefits as well.

| like starting fromthe
assunption that there is enough interest in
sports for wonen that it would be 50/50, but
then allowing the variance and that, as | said,
it might equal that that's set as a cap, if
you will, for wonen. Even if it were, the
situation in the long run, if given the phase-in
woul d be vastly inproved over what it is.

We sidestep this periodic use
of -- Gaham ['Il tell you what. | mght not

feel the way | do if | actually saw the docunent,
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but sitting here at the table tal king about sone
survey that | have no clue as to what the survey
is going to say, | nean, it's hard for ne to
support that concept because | might not agree
with what the survey says. It's not ny field.

I'mpresuming that if you do the survey once,

85

you're going to do it again. Then interests change

and the target noves. It just seens something
very right about starting with equal opportunity,
this 50/50.

MR SPANIER: Am | interpreting
what you are saying that what you are really
arguing for is for those institutions that w sh
to use proportionality, let's give a clearer
definition of what that would mean and, then,
sone |level of flexibility around it?

DR. YON | am because if you do

it this way, you still get the heart of the issue

for the wal k-ons, but you don't have to count al
of these, you know, averages of squad sizes and

do this and do that. [I'mjust |ooking for a way

to get at neeting several of the needs, inproving

the situation for wonen, capping -- not capping --

hel pi ng the wal k-ons at |east to the variable of
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seven percent. If it's true that nmen do wal k-on
nore readily than wonen, then, we're going to

have sone wiggle roomthere to allow that to

occur.
There are those kinds of things
that are happening. It's sinple. It's nore
simple. 1t's easier to understand. The public
woul d actually understand it, | think, which would

be a benefit.

MR. LELAND: Ckay. R ta?

MR. SPANIER. Let ne just -- | have
one small thing. I|I'msorry, Rta.

DR. SIMON: Ch, sure

MR. SPANIER. Let ne just point out
you keep saying 50/50. W heard fromthe athletic
director of the Air Force Acadeny in Col orado
Springs, 15 percent -- | think it was 15 percent
of the cadets are wonen.

In many of the land grant

universities, while nationally, it mght be
53 percent women and 47 percent men at many of
our |land grant universities because they have
thousands of students in engineering and

agricultural and so on, you know, it's actually

L. A. REPORTI NG (312) 419- 9292



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

87
the other way around. So 50/50 as a starting
point isn't -- conceptually, | understand what
you are saying, but you really have to take some
ot her things into account.

DR YON | hear that and | do
t hi nk, though, that we have to be careful not
to use, like, Georgia Tech Air Force Acadeny,
the engi neering type schools, because there
are so few of themnow and the Iand grant --
Maryland is a grant. W are 52/48, noving
to 51/49 right now. Wether or not there is
a nmechani sm Jerry, for people who are obviously
di sadvantaged, | think that that could be done.

MR, LELAND: Ckay. Let's take
guestions, Rita and then Jerry.

DR SIMON: Debbie, this is a
gquestion. I'mintrigued with your idea of let's
start out at 50/50, but I'mcurious as to how
you det erm ne how nuch variance for different
universities. Do you determ ne the variance, then
on the basis of enrollment? Do you determ ne
the variance, then, on the basis of wal k-ons?
How do -- do you determ ne the variance, then

on the basis of interest or prior participation?
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Because it seens to ne that
with the variance of up to seven percent, you
are going to cover alnmost all of the universities
and colleges in this country. Oobviously, not the
Air Force Acadeny, but | don't think you' re going
to find many universities that have a w der variance
than 43/57, for exanple. So that it's very
i mportant to deternine how nuch of a variance
at different schools and on what basis.

MR, LELAND: Ckay. We need quick
guestions and qui ck answers because we need to
nove t hrough.

DR. YON | have no enpirica
statistical data to support the variance of
seven percent. It's based just in ny years
of -- 26 years of just dealing with this and
how it feels on this side when people quit and
change.

DR SIMON:  But woul d you have
sonme university with a variance of only two
percent? Wbuld you have some universities
give a variance of seven percent? |'m asking
just to push out your idea.

DR YON No. | adhere to the
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MR LELAND: Okay. We've

got

89

four nore questions and then we'll have to nove on

Cary?

M5. GROTH:. Debbie, | have
qguestion regarding the institutions, if
elimnate the flexibility of prongs two
three, which I think you are suggesting,
just have proportionality starting at 50
with a variance, are you not concerned t

many institutions would continue to drop

accel erate the dropping of nen's A ynpic sports

to get to that proportionality with your
recomrendati on?

DR. YON No, because | th
with the seven percent variance, you hav

enough of a variance for the mpjority.

a

we

and

and

/50

hat

or

i nk

e

don't have the enpirical data, but it's just

ny observation that it woul d be enough t

not cause that to happen and in addition

that, provide opportunities for those wal k-ons

in the westling teans and those kind of things.

MR LELAND: Okay. Gene?

MR DeFl LI PPO  Debbie, |
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cone not to pumel you, but to praise you

You nentioned some great things; enrollnment,
differentials, wal k-ons, nore schol arshi ps

for woren. | still think that all of those
things need to be taken into consideration,
but if OCCRw Il provide us with clear and
consi stent policy guidance by, anong ot her
things, issuing a new witten policy statenent
keeping this -- these issues which you spoke
about and those whi ch Graham spoke about and
others that are to follow, | think all of this
is going to take care of itself.

DR YON |[I'mfine with that.
I'"m 1l ooking for an opportunity to redefine
that prong one and provide a greater degree
of flexibility for the wal k-ons.

MR LELAND: Ckay. Julie?

M5. FQUDY: This seven percent
variance, the worst case scenario you gave was
53/46. Wen you talk -- so you're not talking
about seven percent off of 50 where it could
be 43/577?

MR. LELAND: | think she is talking

about 50 percent -- you start at 50 and you all ow
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a seven percent variance. That would be 43 percent
femal e.

M. FOUDY: That's really a 14 percent
vari ance.

DR. YON Yes. W need to -- being
an English major...

MR LELAND: | think she said -- to
speed this up, | think you said they start with
50/ 50 and then you give variance fromthere, not you
start with the enrollnment ratios and give variance
fromthere, but please clarify.

DR YON Yeah. | don't think I can
clarify it. 1'mactually open to discussion about
either one, to be candid with you

MR LELAND: So the issue is a
set standard with sonme flexibility, a set standard
that's universal with sone flexibility.

DR. YON Wth neasurable flexibility.

MR CRIFFITH Okay. The question is
what's the sw ng?

DR. YON | understand the question
I"mjust over here thinking about it because | did
gi ve the exanple of 53 and 47, which is a seven

percent variance, but then the question was asked
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about going in the other direction and | said
wasn't sure and I'mnot sure. It's an open ended --
it's a question. | just know it needs to be
sonet hing that's measurabl e.

M5. FOUDY: Because --

MR LELAND: GOkay. One or two nore
guestions and then we need to nove. o ahead.

M5. FOUDY: Just the one conment of
fromwhat we have heard fromathletic directors
that once you get to this, whatever the standard
if you set the standard, that's what we are going
to get to. 50/50 beconmes less of an issue and it's
okay. What's ny biggest margin of error that |
can get to? Essentially, depending on the variance,
you are setting it at 43/57 instead of 50/50.

DR YON Right. So you're saying
that you could perhaps see it, Julie, if the
variance of seven percent neant 53 -- as an exanple
53 percent for wonen and 46 percent for -- 53 for
nmen and 46 percent for wonen, but not that wide a
variance?

MS. FOUDY: |'mjust saying the
princi pal of 50/50, | understand.

DR YOWN Yes.
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M. FOUDY: But in reality, what
woul d end up happening, they would go to --

DR. YON | acknow edged that.
I acknow edged that whatever the variance woul d
be, that's where -- that's where a nunber of
institutions would go as a ceiling and I'm
saying to you that even if that happens, there
woul d be vast inprovenent for wonmen in sports.

There woul d be a nunber of
institutions -- and Maryland is not al one, that
we're not going to do that. W're not al one.
W' re not unique. There are a nunber of ADs
around this table, as a matter of fact, who
woul d never allow that to happen
So it would happen sone. It

woul d still make it better nationally than
anyt hing we' ve ever dreaned about for wonen and
there would be a nunber of us that wouldn't even
all ow that to happen on our canpuses.

MR LELAND: We've got one nore
guestion. Bob, do you have a question?

MR BOALSBY: Debbie, just so
under st and what you are proposing, you woul d

be tal ki ng about a base of 50 percent --
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50/ 50 participation-wi se and al so 50/ 50
schol ar shi p-w se?
Wul d those same two variances

be in place in both because you had nentioned
the wal k-ons? Wuld the only variance be avail able
i n wal k-ons or would that scholarship variance, in
your vision, also be present?

DR YON In mny vision, there
woul d be the variance avail abl e for both because
of the issues of people transferring in both male
and fenal e.

MR BOALSBY: Okay.

DR. YON We don't know when
that's going to happen or kids that quit teans
or academically becone ineligible, you know, it
happens all throughout the year.

MR, BOALSBY: Thank you

M5. COOPER: | have a quick question
Whul d that variance be different for participation
as opposed to schol arshi ps?

DR. YON As | presented it, Cynthia,
no. It would be the sane. |t would be seven
percent although there was a question about what |

neant by seven percent.
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MR LELAND: Ckay.
DR. SIMON: | just want to say |
think that's a very interesting idea, Debbie.
I think that it |oosens things up sufficiently,
that it gives enough opportunity to handle

speci al problens and we're not stuck with strict

proportionality. | think it's a very interesting
i dea.

DR. YON Wy, thank you, Rital

MR. LELAND: GCkay. O her thoughts and
coment s?

DR YON |'Il pay you later!

DR. SIMON:  Good!

MR LELAND: Julie?

MS. FOUDY: | just have problens

with the variance issue and the fact that you are
creating a situation that is essentially unequa
and we need to be very cautious about that.

DR. YON Julie, just hang onto this
thought. You're not going to get everything you
want. Conprom se, conpromi se, conpronise. Think
of this, if it were seven percent as you descri bed
it, how would you feel about it? Not the 14 percent

thing, but --
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Ms. FQUDY: | think the variance is
still too |arge.

DR. YON Ch, ny. kay.

MR, LELAND: GCkay. | think there
i s enough support that we could pass this on
wi t hout taking a show of hands and at |east ask
the staff to clarify and work with Debbie on the
i ssues that have been brought up so when we cone
back in January, we're clear. Thank you again.
Cary?

M5. GROTH My turn?

MR LELAND: Yes, ma'am

M5. GROTH: | have actually two
recomendati ons that kind of go hand-in-hand.
Is that okay? They kind of trail a bit.

MR, LELAND: Well, let's say we
have one with two parts.

M5. GROTH: kay. One with two
parts.

MR, LELAND: That way, we can feel
nore confortable.

MS. GROTH:. Consi stent education
and enforcenment of Title I X by the Ofice for

Cvil Rights and that goes hand-in-hand with
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what Gene had recommended with the enforcenent
and then al so piggybacki ng on what G aham had
sai d about the safe harbor, to elimnate the
safe harbor would, in fact, allow the opportunity
for those three tests to be | ooked at equally.
If we were to do that, and | woul d encourage us
to redesign the EADA report so that it does not
only list the proportionality as the prong one
because that's the perception and it encourages
the perception that that is the only prong that
is a safe harbor.

MR, LELAND: GCkay. Comments and
guestions for Cary? That was a nice one with
three or four parts, but that's okay.

MR. SPANIER  Yes. | have one
coment. | think, you know, for opening up
the di scussion of the EADA report, where does
the mandate fromthat cone from by the way?

Was that an act of Congress or was that sonething in
your --

M. STROUP: It's statutory. The
requirenents for EADA and the actual specific
line itens that get reported are all reported --

are all part of the -- they are in the Higher
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Education Act. So it's statutory. It takes
an act of Congress.

MR. SPANIER. The one that's up
for renewal right now?

M5. STROUP: Yes. That's right.

MR SPANIER. So this is very tinely?

M5. STROUP: This is very tinely.

MR. SPANI ER. Does the Higher
Educati on Re-Authorization Act include specifics
like, you know, financial data and things |ike
that? Is it that specific or did the departnent
deci de what should go into the 30 or 40 or 50
pages?

MS. STROUP: | would say, Gaham
sone of it is through regulatory process, but
alot of it is very specific if you read the
statute. It really says, you know, assistant
coach nunmbers, salaries, nen, wonen, | nean,
it's very specific when you | ook at the
| egi sl ati on.

MR SPANI ER: Because | think since
you brought this up, | guess ny coment is -- |
mean, | like the idea of taking a | ook at the act,

but | think we should really encourage that it be
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taken a |l ook at, not just do we add a box that
says we are follow ng prong three.

| have not net an athlete yet
who has ever |ooked at those data. | mean, our
country is spending a |l ot of noney and staff time
getting that up on the web and as far as | know,
the only -- | nmean, there is just a handful of
peopl e who | ook at, a couple of themlike Wl ch
here in the audi ence taking notes and, you know,
they do sonmething with it, but |I've never net an
athlete yet who actually | ooked at it.

So ny suggestion would be if
we're going to take a look at it, let's redo
it soit's a report of naybe a few pages with
rel evant information that sonebody m ght be
actually interested in |ooking at.

How Boston Col | ege pays for
the nedical costs of its student athletes,
whet her it's coming out of this budget or that
budget, whether it's listed under this category
or that category, is conpletely irrelevant to
a public reporting, but there may be sone ot her
things that aren't in there that actually m ght

be kind of interesting sort of as a consumer
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oriented bit of information.

Anyt hing that we could do to
cut down on unnecessary paperwork, unfunded
mandat es, staff tine, hundreds, collectively
tens of thousands of hours of effort to fil
out reports that nobody ever |ooks at is just
a col ossal waste. So | would say let's take a
fresh | ook at the EADA

MR LELAND: Let's --

M5. STROUP: Could | say one thing?

MR, LELAND: Yes.

MB. STROUP: You now stole ny
recomendati on al though I was going to actually
frane it in tw ways and say one consideration
is to recomend to the Secretary that he support
the repeal of it and get rid of it all together
A lot of what you said is true. People don't
use it. W don't use it for any purpose at all
We literally pay a contractor to load it to the
web site and stick it up there.

Half of the tinme, we don't
know if the data is right. | mean, we have no
way of knowing if you are reporting the right

nunbers. The Departnment of Education, we woul d

L. A. REPORTI NG (312) 419- 9292



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

101
never be able to tell. W have to take your
word for it that you are actually giving us
good dat a.

I f what everyone says is true
and | have no reason to doubt you, half of
it is irrelevant and not conparabl e across
institutions so | don't know what value it has.
You are right, it is costing everybody a | ot
of time and effort.

My second point of that was
going to be if | don't want to vote for repealing
it, we need to fix it, and nmake it sonething
that has sone value to people. It is a consuner
di scl osure product for us. | nean, it's in the
| aw as a consuner disclosure issue. That's why
Congress adopted it. W use it as that purpose.
It's part of a consuner disclosure issue for us.

MR, LELAND: Well, Cary, would you
accept the possible elinmnation of it as a friendly
add-on to yours?

M5. GROTH: No. | would prefer that
we not elininate, but --

MR. LELAND: Ckay.

M5. GROTH. -- that we do what G aham
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suggests, that we | ook, we revise it and we nake it
an appropriate docunment that people can use and are
usi ng.

MR, LELAND: Revise and appropriate to
the three prongs, correct?

M5. GROTH:  Unh- huh.

MR. LELAND: Ckay. Then we still --
if you want to make your -- Julie, do you have a
guesti on?

M5. FOUDY: That's fine.

MR LELAND: Okay. O her thoughts
and questions on, really, the two-part
recommendati on that Cary has nmade? We'll skip her
next time around! No, just Kkidding.

MS. COOPER. We'll go to Percy.

MR. SPANIER.  Put both
recormendations. | nean, since -- you know, a |ot
of the things that are on the table so far |ike what
Debbi e has done and sone of the others, we can't
vote everything up in January because sone of them
are in conflict.

MR, LELAND: Correct.

MR. SPANIER.  So why not have --

you know, let's keep it grossly anmended, but let's
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elimnate it and then we'll have to | ean one way or
another on it.

MR LELAND: Yeah. | think when
Cynthia and | tal ked about the procedures, we --
| ast night for today's neeting as we nove forward,
I think we understood there would be contradictory
proposals at this tine that we would ask the staff
to wite up and we'll try to settle those
contradictions, if we have to, at the January
nmeeting, but let's not squel ch anybody's ideas
as long as there is sone support from other
conmi ssioners for what is suggested.

So | think, Graham we anti cipated
what you are tal king about and think that's probably
perfectly appropriate to have a little bit of
contradiction here. Any other thoughts on Cary's?

kay. Percy?

MR. BATES: Thank you. | could

actually say ditto to Gene and Graham but since

| have five minutes, | don't want to waste it.
Unli ke Debbie, I guess | want to
put in a pitch for prongs two and three. | think

we have heard peopl e conpl ai ni ng about the safe

harbor and how they got there and feeling forced
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into it and asking for sonme flexibility and | guess
I think that two and three actually provides that
kind of flexibility.

By way of ny top recommendati on,
it seems to me that we need to | ook very carefully
at this legislation and provide clear and
under st andabl e structures and gui delines for
i mpl enent ati on.

Now, certainly a lot of this focus
m ght be on prongs two and three to make them of
course, more workable entities, but we've also heard
that we need to do sonething as well with clarifying
prong one.

We have heard repeatedly that
there essentially has been only one viable prong
and, of course, that being nunber one, but prongs
two and three, in ny view, are very viable and it
shoul d, of course, be an integral part in the
i mpl ement ation of this |egislation.

It seens to ne we've heard part
of the reason why sone people nmay or may not have
been in conpliance is that the rules and regul ati ons
were not clear, the communicati on was not

necessarily clear. | think we need to nake every
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effort to nmake sure that those who go in to exam ne
and those who have to participate all understand
what is being asked of them It seenms to ne we've
heard that there is some | ack of comunication on
t hat .

Now, once we have that |evel of
clarity, then, | think we must tal k about stronger
sanctions for failure to conply because I'd like to
get rid of the notion that if | understood better
if it were clearer, | mght be in conpliance. |
think we need to nmake it absolutely clear that there
is no way that one can misinterpret what is being
asked of them

Now, once we have that, and that's
when | go to the second |evel to tal k about -- now,
I"'mwilling to talk about sanctions and believe ne,
if there are no sanctions, there is no reason to
requi re anything because it's not a requirenment if
there are no sanctions. So out of all of this,
we've got to come up with a way, it seens to ne, to
say if we're going to put the work into getting you
to understand what it is, once we understand it, if
you don't now do it, then, there will, in fact, be

sone clear sanctions for it.
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So that's ny top recomrendati on
and | hope Debbie agrees that we ought to hang onto
two and three a little bit |onger.

MR LELAND: It seenms to ne that
there's two -- sort of two new ones besides the
dittos and that was strong support for two and three
and then strong support for some kind of sanctions
program based on criteria of some kind.

MR BATES: Correct.

MR LELAND: Let's discuss those, if
you agree, Percy, those are the -- sort of the gist
of your thoughts.

MR. BATES: Right. Those are the two
i ssues.

MR LELAND: Let's have conversation
on those two issues; strong support for two and
three and the sanctions issue. Any thoughts?

M5. FOQUDY: Can | just add one detai
to, | think, both Cary and Percy's points about one
of the things that | had recommended was i ncl uding
athletic closure letters to universities and high
school s and juni or high schools so that they
under st ood, you know, how this university has

conplied and how this one has or this school and
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the sharing of nore exanples for better
under st andi ng?

MR. LELAND: Uh-huh. Yes?

DR. YON | appreciate and agree with
Percy's enphasis on enforcement given our 30-year
hi story here with no -- with being sanctioned as
threatened, but | would like to say that | think
that that also lends itself to having standard that
i s objectable, easily understandable so that it can
al so be easily enforced.

MR. BATES: That's all inplied in what

| was sayi ng.

MR, LELAND: Yes.

MR. BATES: Do one and then the other
MR, LELAND: Ckay. Oher -- Rita?
DR. SIMON: | just want to say that

I think the issue of sanctions is very inportant,
Percy, in areas that | have done a great deal of
wor k. The absence of the enforcenent of sanctions,
which were witten into the | aw has nade the | aw
nmeani ngl ess.

For exanple, on transracial
adoption, there is a |l aw that was passed, | hel ped

get it passed, race should not be a factor in
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adoption. The sanction was if states violate that,
then, federal funds are withheld, but it's not been
enacted at all and, therefore, it's the sane old
busi ness as unusual. There has been no change.
Really, race is taken into account in nost
i nst ances.

Anot her area is sexual trafficing
We had a | aw passed a few years ago, which did
provi de sone sanctions and that has so far really
not been operative.

Unl ess you have sanctions, | think
t he neani ngful ness of the law will not be workabl e.

MR. LELAND: All right Geat. Oher
thoughts or concerns? Okay. Thank you, Percy.
Sal | y?

MR. BATES: Did | use all of ny five
m nut es?

M5. STROUP: 1'll go back to m ne
since I'mthe one who has gotten beat up over EADA
you know, by Graham for the past day and a half and
just say again the reason | -- | would just at |east
consi der recommending elimnating it is because
worry about what we are using it for. | listento

all of you talk about it at these things and
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listen to the people who testified about it and
it seems to me people are | ooking at the EADA report
that we post on the web and say this is sone
accurate picture that we should use to judge whet her
or not soneone is in conpliance with Title I X  No.
That is not correct. W do not go back and audit
that information.

I know from experience and from
talking to people that lots of athletic directors,
they just sort of pass it around and figure out what
the nunbers should be and send it to us. W post
it. That's what we are supposed to do with the
i nformation. W do not sit there and go back and
audit, recheck and say is this right or is this
wr ong.

If you are using it to judge
sonebody, you are using it for an incorrect purpose.
That's just not what we do with it. So it worries
me that you talk about fixing it. | don't know how
you fix it. Al 1'll say is I've actually | ooked at
this because | have to worry about reauthorizing the
H gher Education Act and so it's on ny |ist of
things to do, and | have gone through sone of the

reporting and said how are you going to change this
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to ensure to anybody out there that it's actually
accurate information? 1 don't know how we do that.
It is very conplicated. |It's 40 sonme pages | ong.

We ask you every nit known to man about what's going
on at the athletic departnent.

Again, it's statutory -- nost of
that is statutory. Don't get me wong, it's not
because anyone at the Departnent of Education in the
past has decided that's the way it should be done.

I think it is sonething worth considering. Maybe
it's scrapping it and proposing sonething el se that
everyone can agree to that is information that has
some val ue, that you want the department to have on
its web site and use for disclosure purposes nainly
for students nmaking deci sions on choosi ng coll eges.

But this is one that | just see
people using it in a way that it's not intended. W
have other web sites that do this. W post all of
your costs at your colleges. That's on our web
site. That's good disclosure information. You
can't really fudge those. People know what your
tuition is. They know what you are charging. |It's
i n your handbook.

On this one, | don't feel we get
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the sane | evel of accuracy. That's what worries ne
about trying to do this kind of reporting. So
woul d agai n at | east advocate that you consi der
proposi ng support for elimnating it.

MR. LELAND: Ckay. Thoughts and
guesti ons?

My concern about elimnating it
is, first of all, naybe we need to elimnate and
reinvent it, but | think a lot of us would -- sort
of the gist of the testinony |I've heard and what
I'"ve heard from comni ssioners is they would like to
have sone public acknow edgnent not only of prong
one, but prong two and prong three. You know, the
only way to do that right nowis the ADA form

So maybe it's a different kind of
form but | think there is a concern that university
presidents would like a way to have a public
acknow edgnent of their conmpliance with Title I X
That's why, you know, sonebody |like Cary or nyself
woul d think, gee, let's put prong two and prong
three on the EADA report.

Maybe we need to elimnate the
EADA report and have sonething conme out of a whole

di fferent branch of the Departnent of Education that
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deal s specifically with Title I X conpliance and has
the right kind of signatures.

M5. STROUP: Just renenber, this
is a reporting nechanism You sinply transmt
information to us and we'll put it up there, you
know, no matter what you woul d deci de that
i nformati on should be. Again, we are not ensuring
that it's accurate information. That's not part of
the process.

| don't know exactly how you do
two and three in a new web environment of reporting.
It's one thing to have a 40-page data thing because
we can just plug up the data. We just fill the
fields with your information. Trying to do an
expl anati on of how you are conplying with sonething
is a whole other issue that would have to be
resolved if you go down that road, but | understand
what you are sayi ng.

MR, LELAND: Ckay. G ahan?

MR SPANIER.  Well, just to your
point, Ted, the NCAA has -- requires its menbers to
do a rather nassive ampunt of reporting on this and
other issues as well. So by elimnating the EADA,

we, in the NCAA, have deci ded neverthel ess to do
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certain kinds of reporting and, you know, | have no
doubt that if we elimnated the EADA as a federa
mandat e, that the NCAA and its nmenbers would stil
deci de what kinds of information it wanted to put
out and that is a voluntary associ ation governed
by its nmenbers

["mjust not worried about the
elimnation of that because the key things that we
all wanted -- the NCAA is so historically conmitted
to a level playing field and, you know, sharing
certain kinds of information so we all know we are
inthe right zone, | don't think that's the case
that if we elimnated that through the Hi gher
Educati on Reaut horization Act that we would be |eft
with no public information about how we're doing on
a number of things.

MR LELAND: GCkay. Al right.

Anyt hing el se? Julie?

M5. FOUDY: | don't claimto be an
expert on the EADA at all, but fromwhat | have
heard, and G aham has said that he doesn't know
of a student that's looked at it, | heard there is
some value to it in terms of |ooking at different

nunbers and figures. | know there is sone inherent
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problens with it that clearly need to be addressed,
but I would be against elimnating it because
think it does serve a purpose.

MR LELAND: GCkay. O her coments?
| feel some support for this so we should pass it
forward to the staff. Brian?

MR. JONES: Actually, I'mgoing to
defer on this round. |Inmagine that, a |awer wth
not hing to say!

MR, LELAND: Ckay.

MR JONES: Percy can have ny five
mnutes if he'd like. [I'Il defer. Thanks.

MR. REYNOLDS: Ditto.

MR, LELAND: Julie, are you ready?

MS. FOUDY: |'m shocked, Jerry.

| keep coming back to this arnis
race issue, but | see it as central to what we are
di scussing and | don't nean that we are going to
elimnate football or basketball or anything |ike
that, but I think that we can all agree that there
is a problemw th excessive expenditures at the
collegiate level and resources and the fact that we
have a finite pie has becone a major issue in many

deci si ons on whether you are keeping teams, cutting
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teans, whether you can add a team
So it always cones back to the
resource issue. M recomendation deals with that.
| know -- | agree with Bob that, you know, this
isn'"t the place to figure out how we are going to
address that, but | think we need to make sone sort
of strong recomendation that this is a huge issue
that could help alleviate sone of the problens
associated with Title I X
So ny recommrendati on goes

sonething like this: The Departnment of Education
shoul d encourage educational institutions and
nati onal athletic governance organizations to
address the issue of reducing expenditures in
intercollegiate athletics on a national |evel
Havi ng adequate financial resources is nore likely
to contribute to the retention of participation
opportunities for the over-represented gender and
the expansi on of opportunities for the
under - represent ed gender.

MR. LELAND: Ckay. Did you guys
wite that dowmn? She read it a little fast. |'m
just kidding! Hopefully, we'll get a transcript.

Let's discuss it.
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MR SPANIER.  Well, |'mvery

supportive of having that reconmendation, but
let me just tell everybody that | have had the
experi ence of being on the witness stand for
several hours in one of the nation's major antitrust
cases that resulted in a judgnment of tens of
mllions of dollars against the NCAA because
was chairman of the board, Division | board of
directors, at the tinmne.

VWhile I'mvery supportive of that
recomendation, | think that group needs to discuss
this at another |evel because inplied behind that is
the question of whether this Comni ssion woul d want
to urge the Secretary of Education being an advocate
for and the Bush admi nistration being an advocate
for some linited antitrust exenmption for
intercollegiate athletics.

The idea of curtailing the
arms race in athletics really cones down to
those categories of expenditures that while not
necessarily unique to intercollegiate athletics,
are very profoundly at the heart of the arnis race
of intercollegiate athletics.

Sal ari es and enpl oyee benefits in
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athletics has a preponderance of costs in personnel
It's a very people intensive business. Things |ike
travel, which are a big part of our budgets because
we are flying our athletes all around, we have
nothing to do there other than to alter our
schedul es or to pay whatever the escalating trave
costs are.

But the NCAA -- to the extent
that there are limtations and expenditures, the
NCAA is only able to provide Iimted support there
in certain categories like you can only have 13
schol arships in nmen's basketball and that is
considered to be an acceptable Iimtation. But
there are other categories of expenditures that
universities in the NCAA have been unable to
| egi slatively control because of antitrust concern

So | support that recomrendation
but I think it's inmportant to take a mnute to go a
step further and to ask whether it's a part of that
recomrendati on or a separate one.

Does this Conmission want to ask
the Departnment of Education or the administration to
explore that limted antitrust exenption for

intercollegiate athletics? That's probably, in
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ny opinion, what it's going to have to -- | nean,
ot her than some unknown | evel of internal discipline
where we all wink at each other and say, no coach
shoul d be paid nore than a mllion dollars or
what ever we woul d wi nk at each other, but we need
to address that issue, | think.

MR, LELAND: Ton?

MR. CGRIFFITH: You are going to be
deposed again if you keep tal ki ng about w nking at
each other. That wink would be ill egal

MR. SPANIER  Well, I'd | ove your
comments on this as A as a general counsel and B
as a former |egal counsel for the Senate.

MR CRIFFITH | think you are right.
If the Commi ssion decided that there was sonet hing
the law coul d do about the armis race, | don't think
there is any question, we've discussed this many
times before, that you need to get an exenption from
exi sting antitrust |aws, which nake it illegal right
now for coll ege presidents to agree anong thensel ves
to restrict the salaries that they pay to their
coaches. That is against the civil and crimna
laws of the United States today. That would be a

really significant recomrendation
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I, for one, would not favor it
for a whole host of reasons, but | think Gahamis
right, that's at the heart of that. The only way
the law could get at that issue is by changing the
law in a very fundamental way. Now, it's done --
it's done for major |eague baseball. Let's
recogni ze that it's not unprecedented, it would --
that's what it would take to do that.

I, for one, wouldn't favor it
because generally speaking, I'"'min favor of what the
marketplace is and | think efforts to restrict the
mar ket pl ace generally, as history has shown, doesn't
work very well. 1'mnot certain there isn't a role,
however, for the Secretary of Education or the
Presi dent or whoever, to use a bully pulpit to talk
about, you know, how colleges and universities ought
to properly spend their noney. | think that's a far
cry fromthe other alternatives. This would require
nmaj or revisions of the | aw

MR LELAND: Julie?

M5. FOUDY: | think there is a few
different levels here. That antitrust exenption is
one, which | think if you put it in light of the

fact that we're tal king about universities when the
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principal goal is to educate instead of be a
prof essional athletic organization, then, | think it
sheds a different light on it.
| think the second thing is you
have -- you have ot her expenses that many people
have tal ked about as panelists that have cone in
with testinmony about a 300-page col or brochure, a
ni ght before ganes and hotels, and that -- we know
it's not as expensive to keep a westling team or
a swimrng teamwhen it's a couple hundred thousand
dol lars and | ooking at and tweaki ng budgets in a way
where you do it across the board where it's not just
one school at a time where you are mandati ng across
the board so it's not affecting the conpetitive
bal ance is sonething that's another level, | think
that should be addressed and recommended because
it's not going to inpact the performance of their
team necessarily or their entire athletic program
yet it has the potential of saving many nen's teans,
whi ch brings us here essentially.
MR. LELAND: Ckay. Debbie?
DR YON Julie, it's an idea that
has been di scussed for years and years and years.

It's called cost contai nnent and we run through
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these cycles in the NCAA where we define the nunber
of colors on stationery that people can have and in
those big brochures, which pages can be col or versus
whi ch ones have to be black and white. So just
know - -

M. FOUDY: | know that. | know that
it's been discussed. My issue is that it's never
been taken to the next step where it's just gone
fromdiscussion to let's enact sonething that
actual ly causes these universities to do nore cost

cont ai nnent .

DR YOWN Good | uck

M5. COOPER:. Rita?

MR LELAND: Rita?

DR SIMON: | just want to say that
there -- we have data that shows there is a strong

rel ati onshi p between inprovenent in the educationa
performance and the standards of -- scholarship
standards of universities and how well their
athletic prograns are

Living in the Washington D. C.
area, |'ve seen two very dranmatic exanples of that.
As the athletic progranms have gotten better and as

their teanms do well, you get better students
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applying to the university. W have perhaps nore
prestigious faculty nenbers wanting to be menbers
of that university so that there is a very strong
rel ati onship and sone coaches who may get nore than
a mllion dollars probably deserve it because they
are doing other things besides building a strong
sports program

They are, in fact, enhancing the
overhaul prestige of the university. | always tel
the president of my university go out and buy a good
basketball teamif you want to enhance the
uni versity!

MR. LELAND: Rita, |'m appearing
before the faculty senate at Stanford. W' d |ove
to fly you out for that little comment if you could
tell our faculty there that

| think there seens to be enough
support to nove this forward at |east into the next
phase.

MR BATES: But in what fornf? | guess
I want to -- because | think we have heard about
three different formats; the bully pulpit, the --

MR SPANIER  Well, | would be very

confortabl e just supporting that as you wote it and
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then asking the staff to think about a separate one
as kind of an adjunct that deals with this | ega
si de of cost contai nnent issue.

I'mnot sure, like Tom if |
support it, you know, what | would support in that
area nmyself, but |I think it is naive if we don't
put that out there as an inportant issue that
somebody has to face up to and tal k about.

MR BATES: Yes.

MR. SPANIER O herw se, just talking
about cost contai nment, you know, as Debbie said,
mean, the NCAA has al ready passed rules that are
designed to contain about every inagi nable cost that
can be contained that doesn't get you into | ega
trouble trying to contain.

MR. BATES:. Yes. Ted, | guess | just
wanted to sinply add that it's pretty clear. |
think Bob called it a train weck about to happen
sonewhere down the road and this is an area where we
have to do sonething.

| guess | believe that we are not
going to be able to sonehow police it oursel ves
because it is an arms race. |If Ted is going to do

it, we're going to do it, Gene is going to do it and
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it keeps going and we are not going to stop it.

If it's going to be stopped, it

has to be froman entity that's out -- that's
sonepl ace -- that's sonehow outside of the current
arena. | think we have to deci de whet her we want

toreally take it on while at the sane tine
recogni zi ng anything softer than some sort of
antitrust exenption, no matter how mnimal, that
is probably the only way if we are | ooking for sone
realistic change in this area that we are going to
get it.

MR. LELAND: Gene? Then, we will nove
on.

MR DeFILIPPO | definitely think
that these are issues that we need to | ook at, but
I would like to ask are we in athletics a whole |ot
different than the rest of our canpuses? | nean,
we're all conpeting for the very, very best
st udent s.

Go on any of our canpuses and
you'll see new construction and renovation. W' ve
all found that the way to gain a |l egal edge in
getting the great students to conme to our

institution is provide job placenment upon graduation
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and to have great facilities. 1In all of our
canpuses, we're conpeting for the best students.

| don't see athletics doing
anything that's any different than that. W're al
payi ng what we can pay for the best professors in
certain areas. W're trying to get the best
coaches. W're trying to have nice venues in which
our student athletes can play. | don't see that
we're doing a whole lot different than what the rest
of the canpuses are doing.

MR LELAND: GOkay. O her conments?

Bob?

MR. BOALSBY: | think this is a good
di scussion and it's one we've had -- it's been a
recurring thene over the -- throughout our hearings.

I think we are all coal esci ng around sone ideas, but
it probably is also appropriate to interject that
the -- while we have tal ked about facilities and

sal aries and a nunber of our areas of escal ation, on
ny canpus, and | think that probably it's consistent
across nost of our country right now, is the area
where we have the fastest escal ation in baseline
costs is in tuition and fees, room and board.

That's because of difficult
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econom es t hroughout our country and because
institutions -- at the University of lowa, our
tuition and fees went up 18 percent |ast year and
19 and a half percent this year. | don't have
anot her area of expenditure within ny programthat's
goi ng up anywhere close to those rates. You know,
that's -- for nme, the escalation in cost and the
train weck we've tal ked about is only tangentially
i nvolved in the issues of equity.

It has -- it affects our program
fromstemto stern and it's not going to go away
around equity issues any nore than it's going to go
away around any ot her single aspect of expenditure
wi thi n our program

We have sone very serious funding
problenms in athletics and in higher education in a
| arger context. So for us, tuition and fees and
room and board is escalating a |ot faster than the
two percent salary increase we had | ast year

MR, LELAND: GCkay. O her thoughts and
coments on Julie's recomendation?

kay. Hearing none, Ton?

MR CRIFFITH | have a substantive

reconmendati on and then | have a process one that
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woul d apply to all of them but fearing that the
chairman may not let me get to the second one, |et
me do the first one, the substantive one.

It's a sinple one and that is,
it cones out of the discussion we had | ate yesterday
about strict proportionality versus substantia
proportionality. M recomendati on woul d be that
if substantial proportionality is retained, and
think there is a political will to retain
substantial proportionality, | think everyone
agrees that it has achi eved sone significant neasure
of success, that if substantial proportionality is
retained, that the OCR clarifies what substanti al
proportionality means and we nove away fromthe
regi me we have now, which, for many coll eges and
universities, is, | think, better described as
strict proportionality.

If it's really one percent, if
we have OCR regional offices that are interpreting
it as dimnimus or one percent, | think it needs
to -- there needs to be nore flexibility and that
we need to capture a better idea of what is
substantial proportionality. | think it at |east

has a conmon sense neaning and | would go in the
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range of what Debbie is tal king about.
| would say seven to nine percent.
Sonething in that range is nore akin to substanti al
proportionality than the regime right now, which
think is better described as strict proportionality.
So | would say that substantial proportionality
should be clarified to be in the range of seven to
ni ne percent.
MR LELAND: Variance versus whatever
popul ati on measure we use?
MR CRIFFITH  Yes, that's right, yes
I'mtal ki ng about affecting the nunmerator. [|'m open
to the other suggestions about what the denom nator
ought to be, but I'"'msaying if you took it right now
where the denom nator is student enrollnment, and |I'm
not necessarily in favor of that, but if you took it
right now, at the very least, there ought to be the
variance of seven to nine percent because that's
nore of what substantial proportionality neans than
what we have right now, which is strict
proportionality.
That | eads to ny other
recomendat i on.

MR. LELAND: Is it short?
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MR GRIFFITH It will be short.

What ever reconmendations the
Comm ssi on nakes that we reconmmend, that whatever
policy OCR goes forward with, that it takes either
the formof a proposed statute or takes the form of
a proposed regulation. Now, | -- here's why | think
that's inportant. 1'mgoing to read fromthe
Constitution of the United States.

Article I, Section 7, it's called
present nent cl ause, says every bill which shall have
passed the House of Representatives and the Senate
shal |, before it becones a | aw, be presented to the
President of the United States. |If he approves, he
shall signit.

Article Il, Section 3 of the
Constitution, the take care clause, says that one
of the responsibilities of the President is that
he shall take care that the laws be faithfully
execut ed.

Now, that's the way we nmake | aws
inthe United States of America. Wthout follow ng
that process, a bill that's presented to the House
and the Senate, signed by the President, and then

faithfully executed by the President, unless you go
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through that process, in our system it does not
have the force of |aw because it's not a product
of this very careful political process that was
designed by the framers to make certain that al
peopl e had a chance to participate in the making of
the | aw.

If you |l ook at the history of
Title I X, Title I Xitself was a product of that
process. The 1975 regul ations are a product of
that process because the take care clause descri bing
the President's responsibility includes his
responsi bility through his adm nistrative agencies
to propose regul ations that have the force of |aw
But the 1979 policy interpretation
was not done that way. It does not have the sane
force of law that the statute itself and that the
regul ations have. Now, so what? |Is this just a
| awyer's argunent? No, | think it makes a
di fference here because in the 1979 policy
interpretation, as it has been used by sonme OCR
regi onal offices, sonething has happened that
contradicts what the franers of Title | X nmade
cl ear they never wanted to have to happen. They

never wanted Title I X to be used as a quota system
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| don't think there is any
guestion, but the way that some of the regiona
of fices of OCR have interpreted the enforcenment of
the 1979 policy interpretation has |lead -- has | ead
to quotas in some cases.

Well, | think that's an exanpl e
of why what ever the Department of Education does,
it needs to be done with the force of law. | think
the Departnent of Education either needs to go and
suggest that Title I X itself be amended and
clarified, passed by Congress to take into account
these issues we are tal king about right now or that
the Department of Education go through the
rul emaki ng process that's created by statue, but
failing to do that, | think, creates a product that
does not have the force of |aw and ny experience has
been that the process is a great safeguard to avoid
aberrant interpretations that order people's lives
in awy that really doesn't have the force of I|aw.

So that's ny speech for why |
t hi nk what ever we do, we ought to recommend the
Depart nent of Education either propose a statute,
which | actually would not be in favor of, or

propose regul ations, which is what | would propose.
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MR, LELAND: Ckay. Let's --
substantial proportionality, there are two
suggesti ons by Tom
I's there any discussion on
the issue of clarifying the idea of substantia

proportionality as opposed to what Tom said was

strict proportionality. Let's do that one first
and then we'l|l get to the second one.
M5. GROTH: (Okay. Tom let me -- I'm

not in favor of the range.

MR GRIFFITH  Ckay.

MS. GROTH: Let nme tell you why.
Prongs two and three, if we're not -- if we are
not offering equal opportunities, then, there are
two other prongs that we can use and | go back to
we woul d nake prong one nore |like a prong two or
prong three if we were to do what you suggest.

Further, if we take G ahanm s

suggestion in getting rid of the safe harbor and
enforcing all three prongs equally or equitably,
I think it woul d take care of the issue that we've
heard so often regarding proportionality in the
first prong.

Again, | think it's worth
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repeating if we're not offering equal opportunities,
we still have two other prongs that will put us into
conpl i ance.

MR CRIFFITH See, | would quarrel --
you are equating equal opportunities with strict
proportionality. | think that's a newidea. That's
not one that | would necessarily agree with. Al
' m suggesting is the phrase that has been used
since at |east 1979 is substantial proportionality.

How did that get to nean one
percent? If we -- you know, if we were to go up
to people on the street and say, here's the phrase,
substantial proportionality, what do you think that
neans? 1|'d betcha virtually no one would think that
the common neaning of that is a one percent
vari ance.

That's really all |'m saying.
If we're going to keep substantial proportionality,
and | think we should, it ought to be nore flexible
than that. Now, nmaybe we ought to nove to sone
other regime such like Debbie is tal king about.
Maybe we should start with a different baseline,
50/ 50, and nove fromthere. | think that's really

anot her way of getting at the same issue that |I'm
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tal ki ng about.

MR. LELAND: Let's stick with this
substantial proportionality.

MS. FOUDY: To expand on that, to
me, it's nmore an issue of education, about what
substantial is, and the fact that -- | nean, the
fact that yesterday, we pretty much illustrated
the exanple of no one knowi ng what it is and
everyone here is involved in that business directly
and yet we didn't knowif it was five percent or
one percent or three percent. So the issue of
education is clear, that that needs to be enhanced.
Rat her than changi ng what we have, let's make sure
everyone knows what we have.

DR. YON Julie, one of the problens
is this; if you're going to call it substantia
proportionality and then say it's plus or mnus one
percentage point, let me just say to you that's a
target we cannot hit because we don't know who is
going to transfer, we don't know who is going to be
acadenically ineligible, we don't know who is going
to get pregnant and not be able to play, that
happens a | ot now, they can't play that season, we

don't know who is going to say they didn't get
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enough playing tine and they are transferring to
university X. Al of those things are happening to
us all of the time. There is no wiggle roomwth
the one percent.

M5. FOUDY: This is why we have the
Cantu letter. The paragraph we found yesterday,
whi ch we were asking about, it tal ks about -- and
['l'l read directly fromthe 1996 clarification
letter, it says, however, because in sone
circunstances, it may be unreasonabl e to expect
an institution to achi eve exact proportionality,
for instance, because of natural fluctuations in
enrol I ment and participation rates or because it
woul d be unreasonable to expect an institution to
add athletic opportunities in light of the snall
nunber of students that would have to be
accommopdat ed to achi eve exact proportionality,
the policy interpretati on examis whether
participation opportunities are, quote,
substantially proportionate to enroll nent rates.
Because this determnination depends on the
institution's specific circunstances and the
size of its athletic program OCR nekes its

determ nati on on a case-hby-case basis rather
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than through use of a statistical test.

DR. YON Yes. And case-by-case neans
that you now are involved in -- you' re always having
to prove where you are, get your attorneys invol ved,
create docunents and if we're going to do that, it
shoul dn't be called substantial proportionality.

It should be strict proportionality. Let's call it
what it is.

MS. FQUDY: But | think we can't
forget the reason behind Title I Xis for the
athletes. You need sone type of analytical form
to look at. If you don't measure up to the
anal ytical side of it, then, you have prongs two
and three to go to show why your nunbers aren't
substantially proportionate.

DR YON | think one of the
interesting things Cary said was in the use of
two and three, those prongs that -- | think she
tal ked about being equitable. [It's not equitable
in the sense that it's -- you don't even know who
is going to reviewthat. Wo reviews it has
everything to do with what the outcone m ght be.
That's why I'm | ooking for something that's easily

understood, a target that can be hit that provides
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sonme true substantial proportionality, which is what
Tom s recommendati on does. Now, | don't agree with
ni ne percent, but that's another issue. The
concept, | believe, is right on target.

MB. FOUDY: Right.

MR @GR FFI TH. The nunmber, | don't

know.
M. FOUDY: And | --
MR, LELAND: You can't go back, Julie.
MS. FOUDY: No?
MR LELAND: Let's go to Grahamfirst
and then we'll give you anot her chance.

MB. FOUDY: OCh, okay.

MR. LELAND: Now, | just have one
question. Do you want seven percent or nine percent
in your notion or do you want just substantial
proportionality?

MR GRIFFITH: Let's say seven
per cent .

MR, LELAND: Ckay.

MR CRIFFITH Nneis -- you're
probably right. Seven would be --

MR SPANIER.  Well, I'mnot sure what

the right nunbers are, but | think we have already
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all agreed, alnost all of us, perhaps, have agreed
that we need sonme -- there needs to be sonme further
clarification of these ternms of proportionality --
substantial proportionality and strict
proportionality and to the extent that that all has
to be rewitten, there has to be some gui dance given
ei ther through words or numbers what that means.

So | think your recomrendation
has some merit with whatever the nunber would turn
out to be or sone description in words of what the
general objective is.

['1'l give you the exanple
at Penn State | ast year, we were one point somne
percentage points off and | said to ny athletic
director, | would Iike to be within one percent by
this fall. That was ny charge to him Be within
one percent. W were close |ast year and there were
some reasons he had why it was off.

Wel |, he cane in sheepishly at
the beginning of this year with the report, very
apol ogetic, | think he maybe thought | was going to
fire himor sonmething because he was at 1.3 percent.
Well, there were a couple of wonmen on the basket bal

team who transferred or didn't cone back eligible or
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sonething. | can't renenber what all the details
were, but there were about a half a dozen people who
had an individual story, which collectively added up
to three-tenths of a percent.

He thought we were going to be
wi thin one percent and then the sumrer is over and
the athletes conme back, you know, | don't know, sone
have this problem that problem sone didn't cone
back at all, and there you've got it. | nean, it's
sort of what you' ve described and so, you know, here
| was trying to get the athletic departnent to
achieve a particular nunber and we didn't get there.
So we need to have -- there needs to be some rea
life understanding and flexibility.

What it is, I'mnot sure, but |
thi nk your suggestion has nerit because what you
are really saying, Tom is we've got to have sone
clarification of what those terns nean and what the
objectives really are and if it's a nunber, cone up
with a nunber whether it's seven or nine or five or
what ever. You know, pick your nunber.

MR LELAND: Ckay. Rita and then

Julie.

DR SIMON:. Al | want to say, in
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ot her words, we need operational definitions. Wen
we tal k about substantial proportionality, we need
nunbers. Wen we tal k about expansion, when we talk
about sanctions, we need to put in some operationa
definitions. Verbal ternms may not be enough on
t hese things.

MR. LELAND: Ckay. Julie, did you
have nore?

MS. FOUDY: | just think we need to be
careful. It's a civil rights law. \Wen we put in
nunbers and variances, the nature of it is you're
going to go to the point of |east resistance.

You're going to go to that nunber. So, in essence,
you are creating an inequality with these nunbers
and we can | ook at the variance |level we're going
to choose or we're going to reconmend, but | think
we need to be very careful because it is a civi
rights law and you are tanpering with equa
opportuniti es.

MR. LELAND: Yes, Tonf

MR GRIFFITH:  You don't have any
water that you're going to throw on nme when
respond to that, do you?

| think that you're right to be
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concerned about that. | think the safeguard there
we should never forget is if there is intentiona
discrimnation, that's illegal. W' re not talking
about cases where it's clear that people are being
di scrimnated against. |If that's going on,
regardl ess of the nunbers, that's wong and that
can be redressed.

VWhat we are tal king about
now i s when you don't have clear, intentiona
di scrimnation, what are your guidelines? In that
way, Title I X is far nore protective of any possible
civil rights interest than any other statute. So
want to be clear that you're right. |If soneone has
that seven percent variance here and yet it can be
shown that they are intentionally discrimnating
agai nst fenmal e athletes, under this proposal, they
still get nailed, as they shoul d.

MR. LELAND: Ckay. Any other
conponents on this substantial proportionality?
Brian?

MR, JONES: No.

MR, LELAND: Ckay. | think there is
enough support, it seens, to nove that forward.

Let's tal k about the second part
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of our question here and that's in terns of the
process that we'd ask -- that we'd suggest that the
governnment would follow if and when they decide
to interact -- you know, reevaluate and rel ook at
thi s whol e issue.

Does anybody have any questions
for Tom about that? None of us are quite up to
snuff on the whole -- okay. Let's -- we will pass
that. Go ahead.

DR. YON |'ve got a question for you

Tom if it were a regul ation,
which | think is Congress versus a statute, which
is OCR -- that's wong?

MR CRIFFITH No. Actually, the
regul ati on woul d be --

DR. YON That's wong? It's the
ot her way around. Thank you.

MR CRIFFITH -- with the Departnent
of Education and --

DR YON You can tell that | don't do
what you guys do for a living.

MR GRIFFITH No, that's fine.
That's fine.

DR YON If it were Congressional in
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nature, it would appear on the surface to a |ay
person that that takes a lot of tine to inplenent
versus --

MR GRIFFITH: That's why | wouldn't
reconmend that, but --

DR. YON -- doing it through the
Ofice of Cvil Rights.

MR GRIFFITH:  Which is what ny
recomrendati on woul d be.

DR YOW Ckay.

MR LELAND: Do you want that part of
your reconmmendation, Tonf

MR &R FFITH Yeah, let's nake it

that way.

MR, LELAND: Ckay.

MR, CRIFFITH: But the significance
here -- let me -- the significance here, for

exanpl e, we've been tal king about substantial
proportionality a lot. Well, that phrase isn't
found anywhere in the statute. It isn't found
anywhere in the regul ations and yet that's the
standard by which literally tens of thousands of
lives are affected. Well, that bothers ne.

| think whatever happens going
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forward, it ought to have the force of |aw and
shouldn't be the result of a process that's deci ded
by -- excuse ne -- don't be offended by this -- but
by bureaucrats who are largely imrune to the
political process.

MR. LELAND: However cheerful they
are.

MR, GRIFFI TH  Yes.

MR, LELAND: Ckay. Any other
guestions on Tom s second point?

kay. Rita?

DR SIMON: It's nice being this far
al ong because | was able to learn so rmuch from
everybody el se's suggestions. Actually, nine are
going to be a conposite.

First of all, | want to coment
on the work of a fellowwho | think is a potentia
Nobel prize w nning econom st and that's Thonmas
Sowel | and Thomas Sowel | al ways makes the point that
not all inbalances, not all differences indicate
discrimnation. | think that's very inportant.

For exanple, in all of our town
nmeetings, and anong all the people on our panel,

haven't heard anyone say it's discrimnatory not to
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have a wonmen's football team There are sone
di fferences. Now, maybe we should have a wonen's
football team but so far, | haven't heard anyone
suggest that.

kay. So let's keep that in mnd
and | ook at sone of the issues. One, on the matter
of proportionality, | think Debbie Yow s suggestion
of starting out at 50/50 and then allowi ng a
variance and spelling out what that variance should
be, seven percent, nine percent, but have that
i ncluded in what we nean by 50/50 plus the variance,
that it would be up to -- it would be the discretion
of the universities to activate, | think if we do
that, then, | think it would be very useful to use
the surveys that I'mstill advocating, interest
surveys and prior participation surveys, to
under stand how to nmake prong three stronger

VWhat, in fact, are the interests?
Wl l, now, we'd have sonme hard data and we could
| ook at these regularly perfornmed surveys to see how
i nterests change, how participation rates change and
so forth. So | would say we use the substanti al
proportionality in the sense of 50/50 plus variance

and then we go on and include surveys and use
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surveys for -- to better understand the inportance
of prong three.

Then it seems to ne we have
to spell these criteria out very carefully to
all the universities so they all understand.
They start out at 50/50 and then they have that
much di scretion and then they will be expected
to have survey data that they can refer to in
terns of measuring interest and neasuring likely
participation rates because if you don't have
those criteria very clearly spelled out, then,
you can't get to ny last point, which is | think
we shoul d have sancti ons.

| think that we should indicate
to the universities when these sanctions wll begin,
how they will be enforced and so forth. |If you have
all of these regulations and you don't have any
sanctions, it's often business as unusual. So |
think what | am suggesting 50/50 with operationa
definitions, a variance, use surveys to get at
i nterests and that enhances prong three, be very
clear to spell out these criteria so all the
uni versities know what the rules are and then

institute sanctions.
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MR LELAND: Ckay. | -- it seens
to ne that nost of those points, which are very
articulate, are sort of subsunmed in what other
people's --

DR. SIMON: That's exactly right.

MR. LELAND: -- sort of support what
ot her peopl e said.

Does anyone want to conment on
that? | don't see any new proposals fromRita, but
does anybody want to comnment on any of them before
we nove forward? Thank you, Rita. Bob?

MR, BOALSBY: Thank you

M5. COOPER: Miffet? Are you there

Muf fet?
MR LELAND: Miffet, are you there?
M5. MGRAW  Yes, | am
MR LELAND: Ch, it's your turn
M5. COOPER: It's your turn
M5. McGRAW Ckay. There has been

a lot of great stuff that | already have on ny
reconmendations as well so I'Il just try to find
the one thing that nobody has nenti oned.

Wth -- regarding the

proportionality prong, ny recommendati on was that
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we use the traditional aged student rather than the
student enrollnent as a general nunber thinking
that -- | read sonething that said about 45 percent
of the college students were really only the ones
that were at college age. So there's a lot of wonen
that are being counted that aren't or maybe shoul d

not be counted in the student enroll nment.

Along with that, | also agree that
we need to have a vari ance. My nunber, | thought,
| ess than five percent. | thought seven was a

l[ittle high. So | wanted to go with less than five
percent. That's it.

MR. LELAND: Ckay. Questions?

DR. YON | have a question

MR, LELAND: There are two proposal s
there. One is to change the seven percent that we
are sort of carrying to five. W again said we
woul d entertain contradictory proposals, too, that
seems to me to be within the fair gane.

The ot her one, which is new,

i s keeping proportionality, but |ooking at
traditionally aged students as opposed to all
students, is that correct, Muffet?

M5. MGRAW That's correct.
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MR, LELAND: Questions?

DR. YON Hi, Muffet. This is Debbie.
A question for you, if it were restricted and you
took out the non -- quote, unquote, nontraditiona
students, however they end up being defined, how
often do you see that neasurenent being taken
because | just -- | was just curious about that.

"' mnot opposed to it. [I'mjust thinking ahead to
the inplenmentation of that. Wuld it be every four
years? | mean, what cycle would you see that? What
formwoul d that take?

M5. McGRAW Weéll, by traditional, |
just neant age. So | don't know that you have to --
to do it in any certain anmount of tinme. It would
just -- the college age would be 17 to 22

DR. YON Well, you have to neasure
it, though. |If you're going to nmeasure it for
ratios, male to female, | nean, are you suggesting
you nmeasure it every single year? |If you neasure it
every single year, how do we stay in conpliance
because that's a noving target year-to-year?

M5. MGRAW | don't know about that.
| guess | would say every four years just going with

the cycle of the college students.
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DR. YON Ckay. Thank you

MR. LELAND: Any ot her questions?
Julie?

MS. FOUDY: How, right now, does NCAA
define a student that's eligible to participate in
athletics and if a student falls out of that
definition or that criteria, are they counted in the
per cent ages?

M5. MGRAW |'mnot sure. Can
anybody el se answer that one?

MR. LELAND: Well, the easy answer to
the question is it's about 25 pages in the NCAA
manual about eligibility versus ineligibility.
nean, it's really conplicated.

M5. FOUDY:  Uh- huh.

MR. LELAND: And we did have testinony
fromthe people at Cal Now settlenent in California
that said they used NCAA eligible --

M5. FOUDY: Right.

MR LELAND: -- which | took to mean
enrolled for 12 students, you know, full-tinme
students. | didn't take that to nmean they were --
that the University of California was going through

eligibility requirenents for all their hundreds of
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t housands of students. So when he said NCAA
eligible, that's what -- but NCAA eligibility is
very conplicated and it has to do with --

MS. FOUDY: Because -- |'m asking
because | believe | read sonmewhere, and | don't know
where, because we've read so nuch, but one of the --
I think it was one of the clarification letters
about Title I X or froma civil rights person about
the issue of your student body being counted off
the NCAA eligibility requirenments and if that is,
in fact, the case, then, that solves the probl em
of non-traditional students and the second part to
that being is | again see this as an issue of
education because prong three deals with this in
that you have heard fromjunior colleges that their
non-traditional students are not interested because
of that, they are working nothers or for whatever
ci rcunst ances, they fall under the prong three
criteria.

MR LELAND: Okay. Bob?

MR BOALSBY: As | understand it,
the OCR has a description or definition of
non-traditional students.

Coul d you share that with us
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Jerry?

MR REYNOLDS: Well, there are at
least two definitions. At OCR, | believe we use
full-tinme undergraduate students. That's what we
| ook at. So we don't count graduate students. W
don't count part-tinme students.

But with respect to the definition
of -- well, there is a second definition of the
traditional student that some conponent within the
Department of Education has. | don't know which
conponent, but there is -- the departnment does have
a definition of the traditional student.

MR. LELAND: So what you are saying is
there is a definition already out there? It's not
necessarily used in today's conputations for
proportionality? You don't know? You just know you
have a definition, correct?

MR. REYNOLDS: [|I'msorry. Could you
repeat that?

MR LELAND: Well, the question was is
there a definition for traditional students and you
said yes, there is.

MR, REYNCLDS: Yes.

MR LELAND: | don't think that's
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applied right nowto our fornulas as it relates to
this issue in front of us and what Muffet is
suggesting is that we apply that.

MR REYNOLDS: Yes. There is a
definition in one of the -- one of the conponents of
the departnent has a definition of a traditiona
student and | forget -- it includes age, it includes
the number of credits.

MR, LELAND: Cary?

DR. SIMON: It says right here
full-time undergraduate.

MR REYNOLDS: Well, that's not the
one that I"'mreferring to. That is the -- OCR
currently uses that as a standard, all full-tine
under graduat e students, but that doesn't speak to
the issue of traditional student versus
non-traditional student.

M. GROTH:  Ted, ny --

MR. LELAND: Yes, Cary?

MS. GROTH: M question is with
regards to variance issues and it really goes to
Tom Rita, Muffet and even Debbie. | think we need
to clarify this before we have staff work on sone

of these recommendati ons and nmaybe you have and
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just -- it's gone over ny head, but when we talk
about five percent variance, are we tal king about
527

If we are using 50/50, just as

an exanmple, are we talking 52.5, 47.5 or are we
tal ki ng, you know, 60 -- 55 to 45? | nean, there's
a huge difference and | don't think we ever cleared
that up. WMaybe we did when Debbie tal ked about it,
but | think we need to decide on that. | want to
go on record that |I'munconfortable even with five
percent, but we do need to clearly define what that
vari ance neans before we nove forward.

M5. McGRAW | was tal king about a
di fference of five percent.

MR, LELAND: Say that again, Miffet.

M5. McGRAW  Just a difference of five
percent so it would be 50 to 45.

MS. FOUDY: No, no.

M5. GROTH: So it's at ten percent.

M. FOUDY: It would be your first
one, right?

MR. SPANIER  Five percent for
proportionality.

M5. McGRAW 52 to 47, | guess it
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woul d be.

DR. SIMON: Fifty-two and a half to
47.

MB. GROTH.  Ckay.

M5. FOUDY: Yeah.

MR LELAND: And is the seven
per cent age, would you -- Tom in yours, would you

identify it the same way, the differences between
the percent of -- go ahead.

MR CRIFFITH  What | thought it
nmeant, but |I'mopen, I'mnot wed to this, is that a
seven percent variance would allow at the maxi num 57
and 43. That's what | --

MR, LELAND: Ckay. So we've got that

as Tom s.

MR CRIFFITH Isn't that what
variance neans? | nean, | don't -- | nean, | may be
wr ong.

M5. FOUDY: So 14 percent
essentially.

M5. CROTH:  Yes, 14 percent.

MR, LELAND: Do you understand? |
mean, it could be seven percent versus --

MR, GRIFFI TH. | under st and.
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MR, LELAND: -- the 50 percent fenale
enrollment or it could be the difference between
mal e percentage of athletes and fenal e percentage of
at hl etes.

MR SPANIER. There's a difference
bet ween a variance and a range.

DR. SIMON: Right, right.

MR, GRIFFI TH  Yes.

MR SPANIER |If we've | ooked at
proportionality in the past being the ratio to
full-time undergraduate students and you are
sonmewhere where it's 52/48, then, your variance
fromproportionality would be if it was one percent,
it woul d be one percent either way. So a variance
is your variation fromproportionality or 50/50 or
whatever | want to call it. The range is when you
talk 14, that's not the variation. That's the tota
range within which it could fall

MR GRIFFITH. Okay. Then | mi sspoke.

MR. SPANIER: And the ranges don't
really apply anyway because everything that's ever
been witten on this has been witten in terns of
the variation for the under-represented group so to

tal k about anot her seven percent on the other side,

L. A. REPORTI NG (312) 419- 9292



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

157
nobody has ever said that's a problem
M5. McGRAW Well, | didn't go to
Notre Dane. | just work here. 1'mgoing to | eave

that part to you guys.

MR, LELAND: But let's try -- let
ne try to nake it clear. |If you have a -- if you --
just as a hypothetical, if you have 50 percent

femal e enrol |l nent at your institution and you are
required to be within substantial proportionality,
it means a variance of five percent, that means you
nmust have -- 45 percent of your student athletes
must be fenal e.

That's the way we all interpret
both of these nunbers, both the seven percent and
Muf fet's five percent as we go forward. |[|s that
okay? Then we can al ways change your m nd on what
the nunber is, but let's agree on how we sort of
cal cul ate the nunbers, if we could do that.

Are we okay?
DR YON And that's -- according to
what Graham said, that's a variance, not a range.
MR BATES: That's a variance and not
a range.

MR. SPANIER: Because on the plus
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side, it's irrelevant. There is no -- that's not
an issue. Nobody is against having historically
under -represented individuals at sone point being
over-represented and | think there was one or two
universities in the country that were on the flip
si de.

MR. LELAND: Yeah

MR. SPANIER.  There were only, like,
five that were within one percent anyway or that
were cited.

MR LELAND: Ckay. Mdre conversation?
Muffet had two. One is sort of a substitute
recomendati on, which would be a five percent
variance on proportionality and the other was within
asking the Departnent of Education to |ook into
usi ng the conparison data of traditionally aged
students or traditional students. W identified
there is a definition out there somewhere for that.

Yes, Julie?

MS. FOUDY: | think ny point was that
are we not already using this definition taking them
into account, the non-traditional, because they are
not eligible for NCAA activities or sports.

MR LELAND: No. | think the EADA
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report, when you conpute the nunber of full-tine
students, doesn't deal with NCAA eligibility issues.
It's the nunber of full-time equivalency is what it
is, | think. Go ahead.

M. CGROTH: Well, and the age
di scussion really depends on the divisions and

the associations. You know, it's not the sane.

Division | is different than the other divisions
and NAIA. So | don't think we can use -- in junior
col l eges, | nean, you can have your row ng exanpl e.

Those worren coul d participate at the junior college
| evel at 40 years old. You know, | think we're
going to get ourselves in a little bit of a bind if
We use age as a criteria or in that case because it
is different. It's not consistent.

MR. LELAND: Yes, Rita?

DR SIMON: | just think
overwhel mingly, if you use the termfull-tinme
under graduat e students, you are talking about
students between the ages of 17 and 22. Yes,
there are some variations, people who cone back
to school full-time as undergraduates after they
have raised the famly or they' ve done sone other

things, but overwhelmingly, I'msure well over 90
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percent of full-tine undergraduate students are
between 17 and 22 years of age.

M5. McGRAW | don't knowif | agree
with that. Do you have data that supports that?

DR SIMON. | can find it. | don't
have it at the tip of nmy fingers here.

M5. McGRAW | don't know if it was
full-time, but | read that 45 percent were college
age students.

MR, LELAND: Well, Muffet, would you
take as a friendly amendnent to your -- that they be
sone kind of -- you ask the Departnent of Education
bet ween now and January to look into some definition
that m ght be handy of traditional students --

M5. MGRAW  Yes.

MR. LELAND: -- that night be a cohort
to neasure the percentages agai nst as opposed to
just what we're doing now?

M5. McGRAW Right. | agree with
t hat .

DR SIMON: It's in the Handbook of
Statistics. W can get it.

DR. YON Ted, can | say one thing?

In '99/2000, we did a survey
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ourselves. W had a person at each of the schools
that finished in the top 25 for the Sears Cup.

We did an analysis of -- based on their -- the
proportionality prong as it currently stands, who
was -- how far off they were both in participation
proportion and schol arship proportion and ten of
the 25 nmet the seven percent variance, only ten of
the 25.

So | just want to say, Julie, if
it were seven percent, you're still going to see
i mprovenents of significance even anong the elite
institutions. Now, this is two years ago. This is
two years old. | knewit was two years ol d because
Graham you were close even then. You were only
2.09 percentage points off in your participation
rates. So it makes sense that they closed the gap
on that since then.

But it is -- it is -- it's a kind
of amx. You re afraid there are not going to be
enough opportunities and Bob referenced a point that
woul d be shared by many, which is, it's too tight.
There is too nuch -- | mean, there are | oads of
peopl e that are so far out of conpliance, it wll

take a long tinme for themto get there and that goes
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to Jerry's point what kind of structure would you
put to allow people an opportunity to get there.

But it would, just so you know, significantly
i mprove throughout the ranks opportunities for
worren.

MR LELAND: Okay. Since we've got
two of Muffet's suggestions or recomrendati ons on
the table, is there anybody who wants to object to
asking the staff to nove forward with those?

kay. | think what we'll try --
what Cynthia would like to do is have one nmore and
then we'll break for lunch. W'Il|l have one nore.
Last, but not |east, Bob?

MR BOALSBY: | amwlling to go after
lunch, if you'd I|ike.

MR, LELAND: No, no. Let's go now,
pl ease.

MR BOALSBY: | have the burden and
benefit of going last, but | have been particularly
struck throughout by sone of the things Tom has had
to say and his recent comment was certainly an
exanple. | think he is exactly on target. Earlier
| alluded to it. He stated it better

The only thing etched in stone
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about anything of this is those 37 words in the 1975
regul ati ons and as we peel away from our own various
ways the layers to try and get at how we fix this or
how we strengthen it, | think we all agree we want
to make it better for wonen and better for nen and
nore under standabl e and quantifiable for the
institutions that are involved, but I guess I've
been ki nd of inpressed by how well this norning has
gone. | thought that there night be alittle nore
acrinony than there has been.

Havi ng the opportunity to go | ast,
| hesitate to throw in anything nore that's going to
confuse the issue out here, but I do think that |'ve
got a -- perhaps it's a friendly anendnent that kind
of blends prongs two and three a little bit and,
thi nk, goes to Debbie's position that was stated
earlier. That would be sinmply to |l ook for a way to
i ncentivize what we are doing with Debbie's proposa
and ny idea -- and | have no particular pride of
authorship and this is sort of emanated out of what
| heard this norning would be to further amend prong
one of the three part test to identify the current
| anguage as perhaps Item1-A and to add an Item 1-B

That addition would allow institutions to neet prong
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one by offering participation opportunities equa
to, say, three percent nore, three percent in access
of the actual participation of the under-represented
gender in the OCR region in which that institution
resi des.

As | understand it, the OCR
regions are fairly well enunciated and | think this
woul d be a subprong of prong one, if you could cal
it that, and unlike the earlier representation that
we' ve tal ked about, in ny estimation, there wouldn't
be any variance all owed under this circunstance. It
woul d just be an additional way to get at and offer
institutions to nmeet the stipulations of prong one.

So basically, what they woul d have
the opportunity to do is draw upon OCR/ Departnent of
Education statistics or sone other agreed upon set
of data and they would have to offer nore than what
is in the feeder systemin order to -- in order to
encour age young wonen to get involved and to shoot
for that brass ring at the next |evel

It would -- and | think, if you
| ook at the nunerical aspects of it, you are
probably going to get in the sane range of Debbie's

proposal with the variance that's been described and
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this would just be another way to attack the problem
for institutions. Hopefully, it doesn't make it too
much nore conplex, but as | say, | think it's a way
to sort of blend the el enents of prongs two and
three and at the sanme tine, incentivize conpliance
under prong one.

MR, LELAND: Ckay. Questions?

M5. FOUDY: Explain that again, the
first part, 1-A. | didn't catch that.

MR. BOALSBY: For instance, if you
woul d use ny institution as an exanmple, we're in --
| don't know what states are in the region of OCR
that we're in, whatever region it is, but some sort
of determi nati on woul d be nmade, | guess, through
actual high school participation nunbers, what
that -- what that percentage of participation is.
Maybe it's 43 percent femal e and 57 percent nale.

Under that circunstance, an
institution could neet conpliance with prong one
if they were offering 46 percent of their
opportunities that would include participation and
schol arships to the -- to -- in proportion to what's
in the feeder system They woul d be using actua

partici pati on nunbers.
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That goes back to Rita's exanple
of the last set of hearings, but it would
i ncentivize the gromh of opportunities at the
collegiate level and the high school |evel because
there woul d be this percentage that was above and
beyond what the actual was for growth
M5. FOUDY: | have a problemw th our
assunptions because | think you are assum ng that
the feeder level is equal and that we're not having
a problemwith Title I X at the feeder |evel as well
I think we recognize fromsone of the panelists and
what we have heard that that's not the case and that
there is inequality even at the feeder level. So to
base your nunbers off participati on nunbers at high
school and then bring themto college, | think
again, you are tal king about freezing into place
that discrimnation by bringing it on to the next
| evel .
| think that one of the things you
tal k about, Debbie, is this significant --
MR. BOALSBY: Before you go on,
don't think it's been denonstrated that the
differential in the feeder systemis a result of

discrimnation. | think it's a result of perhaps
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a lot of things and discrimnation is probably one
of themin sonme circunstances, but | don't believe
we' ve heard any enpirical evidence that that's due
to discrimnatory factors solely.

M5. FOUDY: Well, you could | ook
at a lot of court cases that have been brought
forward saying that they don't have the sane quality
of fields, same quality of coaching, et cetera,
funding at that grass roots |evel

MR. BOALSBY: Yes, but we're tal king
about the numbers on this, the participation
nunbers.

M. FOUDY: Right. And I think you
could l ook at that as well because | just -- | have
a hard tine with some of our assunptions because
think we're assuming in a perfect world that all is
equal and we're not there yet. | wish we were. W
woul dn't need Title I X, but a lot of the things we
tal ked about are assuming that we're going to get
the spirit of the lawthat is -- that all things are
equal and we are not there yet.

You know, Debbie, you nade the
point of it's a significant inprovenent and that it

shoul d be a conprom se because it's a significant
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i mprovenent, but that's not the spirit of Title I X
It's not just about meking significant inprovements.
It's about equality. That's what civil rights | aws
are about.

VMR BOALSBY: Well, the letter and the
spirit is about nondiscrimnation. |t doesn't
reference equality.

DR YON Rght. And | think, Julie,
there is an inportant distinction that Bob is nmaking
because we have heard from so many peopl e.
| don't think anyone can present data to us to prove
that, you know, there is a specific nunber of wonen
who deserve this opportunity because it's al
floating out there with abilities and interests and
who wouldn't be interested in a schol arship, but
they are not interested necessarily in being the
wal k-on of the team So --

M5. FOUDY: And 'l use the word
nondi scrimnation, but that's why we have prongs two
and three is that you can al so show that as well
through these two prongs, that if you are not
neeting the equal access prong, then, you have two
and three to go to for nondiscrimnatory purposes.

MR LELAND: Cary?
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MR. SPANIER  Wiile | do share Bob
Bowl sby's -- | support what he is saying, | think
Julie has an inportant point. |'mnot sure it
negat es anything Bob is saying necessarily, but |
hope that the Comm ssion, by the time we are done
with what we are doing, | hope we say sonething
about the feeder system about high schools and
ot her opportunities we all happen to be centered and
focused on the collegiate experience, but again,
this is a case where when we get up to the
30, 000-f oot | evel and away from each indivi dua
recomendati on, we need to cone out of this saying
somet hi ng about that whol e system of things that
| eads up to the coll egiate experience and just a
qui ck question, if you have the answer, what
proportion of the conplaints that do cone to OCR
are pre-college versus coll ege?

MR REYNOLDS: | don't have that
answer. | don't have that figure in ny head.

MR SPANIER: But is it fair to say
that a substantial ampbunt of what we do -- what does
cone to your attention is pre-college? W tend to
know about mpbst of the university-rel ated cases.

They get a lot of visibility and, you know, we are
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aware of them Frankly, it has not been a huge
amount, but | have heard about |ots of high schoo
problems. | have the inpression -- | mean, |I'm
speculating, let's say, that it may be an even
| arger nunber, thus, giving credence to what --

MS. FOUDY: And that's part of the
probl em though, Graham is that we don't have a
systemin place at that level, at the feeder system
| evel, to neasure those nunbers. W have the
Nati onal Federation of H gh Schools, which does a
state-by-state conparison of only participation
nunbers.

There is nothing that gives
nunbers financially. There is nothing that gives
the school by school neasurenent. And so we have
nothing to base that off of and the things you see
bei ng brought to the courts are about funding issues
because you don't have anything that can | ook at
participation nunbers. There is no systemin place
right now for that.

MR LELAND: Okay. Cary?
MS. GROTH: Bob, | would agree with
Julie. | think to add a neasurenent using a

foundation that's not fixed yet and coul d be
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substantially different geographically depending
on the region where there is no uniform consistency
regi on-to-region would be very difficult.

For exanple, region five in which
we're at, lowa, Illinois, parts of Wsconsin, could
have 45 participating femal es and 55 percent nal es
at the high school level. |[|'mjust using that
hypot hetically. However, a different region,
per haps maybe in the Woni ng area or whatever, pick
a state, could be 30/70, 30 percent female, 70
percent nale. There is so much inconsistency using
t hose percentages as a foundation with a systemthat
really has not been under the same scrutiny as
col l eges and universities have to fix the problem
that worries ne.

MR. BOALSBY: Well, except that to
not take that into account is to place all the
burden on the coll eges and none of the burden on
anywhere else and it doesn't seemto nme that that's
appropriate either. 1It's probably all right that
there is sone variance anbng regions in the country
because that's -- you know, for the nbst part,
that's where we're drawi ng our students from and our

recruits.
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M5. GROTH: And | do agree with you
| don't think it's fair that all the burden or
publicity regarding Title I X is just solely going to
the colleges and universities. | think the
accountability level at the |ower |evels needs to be
much greater. So | agree with you

M5. FOUDY: | think that speaks to the
i ssue that we need to work on sonething to help
enforcenent at the | ower |evels because if we can
fix things there, then, it helps the colleges and we
have no systemin place for that right now That
seens to work.

MR. LELAND: Ckay.

MR BOALSBY: After 13 presentations
and ideas, there's not nuch |ow hanging fruit |eft.
Sol -- as | say, | have no pride of authorship on
this, but | did think that it was worth throw ng up
and just talking about it alittle bit.

MR LELAND: Jerry?

MR REYNOLDS: At the next neeting,

G aham 1'Il bring in some figures on the breakdown
of conmplaints of colleges versus K through 12
MR, LELAND: Ckay. It would also be

nice, I think, if -- I'"massunmng we're going to
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extend Bob the courtesy we've extended to the other
conmi ssioners by noving this forward.

There hasn't been any --
anything, | think, we've decided not to. So we're
going to nove this forward, but | would like to --
a lot of how!l would respond to this would be,
you know, based on what the nunbers are.

In other words, if you told me
there were certain OCR districts out there where
there's only 25 percent of the females -- 25 percent
femal e participation in high school sports and
peopl e could get by with 28 percent participation
at their school and neet prong one, |I'mnot sure
I'd be in favor of that, but if | find out that
there's, you know, 50 percent fenmale participation
in OCR districts, so we may have to use sonebody
el se's statistics, but 1'd like to know what the
sort of bottomline effect -- where this noves the
bar as a -- you know, in the different areas, just
a general inmpression. Yes?

MR. BATES: Ted, | just have a
guestion. Since | nmentioned the issue of sanctions,
i n thinking about that, there nust be a reason why

in 30 years there have not been any and it makes me
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alittle uneasy to think that by sinply saying in
the future there ought to be sanctions that it's not
likely to happen.

| guess just as a thought, is
there any way to think about bringing the NCAA into
this picture since we have a fairly effective way
of | ooking at these things and providing sanctions
l'i ke 1 osing schol arships or sonething like that, the
noti on of sonmehow wi thhol ding funds, it seens to ne,
may not go very far

As |'ve said, we have evidence
that in 30 years we haven't done that. | don't know
how we're going to get to doing it tonorrow, but I
think if we're going to be serious about the issue
of sanctions, we may think of sonme alternative ways
of partnering in this process in order to nake it
wor k.

MR LELAND: Ckay. Let me just --
that's a little off. That's sort of a new subject,
but if you guys want to respond --

MR. CGRIFFITH  Maybe we should go to
| unch.

M5. COOPER  Yes.

MR, LELAND: Let's get a response to
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that and then we'll go to |unch.
MR, JONES: Sure. Just quickly,
nmean, there actually -- in the statute that created
the Departnment of Education, there are a range of
enf orcenent nechani sns that the Secretary has. |
nean, he's got a good deal of discretion with how he
enforces the statutes that are ours to enforce and,
you know, the term nation of federal funds, of
course, is sort of the death penalty.
There are things, you know, the
nore comon things that we would see are things
l'i ke conpliance agreenments, cease and desi st orders,
a whol e range of things. So | think we could nake
a recomendati on to nake greater use of the
statutory authority that he has now or we could
al so think of recomrendati ons that we m ght want to
ask the Secretary to pass on to Congress to revisit
our organi zing statute.
MS. COOPER: Let's go to Bob and then
we' Il break.
MR. BOALSBY: Well, | just wanted to
add to what Percy said. You know, if the nationa
organi zati ons are sonehow i nvolved in this, perhaps

we could | ook for ways to incentivize so that
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institutions that are doing a good job could
participate in some positive way and | -- you know,

I -- we're always | ooking for penalties, but there
may be another way to get at it to nmake this a
posi tive thing.
DR. YON Percy, you're not suggesting
that the NCAA would do the evaluation on it?
MR. BATES: Ch, no, no, no, nho, no.
DR. YON Ckay. Thank you. You
scared me.
MR PERCY: No, no. That was not what
| had in mnd.
M5. COOPER: Ckay. Let's break for
lunch. W'l cone back at what, 1:00 o' clock, 1:15?
(Wher eupon, after a short
break was had, the
fol | owi ng proceedi ngs
were held accordingly.)
M5. COOPER Okay. | think I'm going
to begin. | think we are going to go over to Tom
because he has a suggestion about the date of our --
for the date of our next neeting.
MR CRIFFITH | would -- given what

needs to happen between now and our next -- given
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what needs to happen between now and our next
meeting, which is that the staff -- it was schedul ed
to be on the 8th, which the staff is going to come
up with a report. The commttee that's been chosen
-- Percy is on that commttee and Donna and | think
Lisa, Rita and nyself.

DR SIMON. Lisa is not.

MR GRIFFITH: Lisa is not on the
comi ttee?

DR SI MON:  No.

MR GRIFFITH: That, you know, we'll
need to take a look at it, get it in shape for the
next neeting, | don't -- and given the fact that
it'll be over the holidays, if there is flexibility
to do so, | would suggest that the next neeting be
noved back at |east a week. |It's scheduled now for
the 8th.

Anot her reason is our dear
coll eague, Rita, is going to be in Cuba and won't
be back in tine for the 8th. | think, you know,
don't know what other people's schedules are like,
but if we could nove it back a week, | think it
woul d be productive for everyone invol ved.

MR LELAND: How does that fit with
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our subm ssion time |ine?
MR. DI SKEY: Sorry, Ted. | forgot
about that m crophone.
Well, as we discussed in San
D ego, whatever you submt on January 31st wl|
probably be in a basic word docunment that no matter
how qui ckly we nove -- let me put it this way, you
woul d have to have the report nearly done now within
the next week or ten days in order for a designer to
do his job or her job and then go to GPL and have a
finished, polished, published docunent, so to speak
So what Tom has suggested, in
essence, gives nenbers of the staff and nyself,
those people who are witing and editing, another

week and it obviously gives this subcommttee tine

to look at it as well. | don't know quite candidly
how long it will take. There is -- as a very basic
estimate, | would think there would be at |east ten

busi ness days or nore involved in witing this,
which puts us into delivering that draft to the
subcomm ttee on Christnas Eve or doggone cl ose.
If -- again, if the Comm ssion
is open to giving the witing group another week,

I think that certainly would be appreciated.
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Ms. COOPER  Go ahead, Ted.

MR. LELAND: Ckay. Let's hear nore
thoughts on the proposal as we nove fromthe 7th or
8th to the -- | guess it would be the 14th or 15th.

DR. SIMON: Ch, | hope the 15th. 1'11I
be returning late the 14th.

MR. SPANIER:  The ot her problem for
me, and nmaybe others, is that | had that date on ny
cal endar and every other day of the nonth is now
booked. | mean, it's -- to get to the neeting
yesterday, | had to cancel a whole day's worth of
nmeetings and | can't tell you how many people are
angry about that. 1'd hate to have to do that a
second tine. So just changing schedules is
difficult.

M5. GROTH: Ted and Cynthia, if we
go with the current schedule and if the staff cannot
get the draft report to the committee unti
Christmas Eve or Christnas Day, around that tine,
and we're neeting on the 8th, | don't knowif we
wi Il have enough tinme to receive the report or if
there is enough tinme for us to get the report in a
timely fashion, read it and be able to respond in

somre fashi on.
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So | think the time line is
awfully tight. | was going to nmake a suggestion
| ater today that we -- the comm ssioners receive
the draft, like, by the 20th of Decenber, but
obvi ously that's imnpossible.
MR LELAND: What you are saying
in effect is if it does take us until Christmas or
Christmas Eve to do that and then we neet on January
7th and vacations and all that other stuff that's in
there, it's difficult for us to get our work done,
right, for us to get tinely enough notice of --
MS. GROTH: If you get the -- if the
conmittee does not get the report until the 25th
and then they need to take a look at it, nassage it,
do whatever they are responsible for doing, then
the conmi ssioners won't have an opportunity to
review the report.
MR. LELAND: So you woul d rather have
the 14th or 15th?
M5. GROTH. | would rather have it
| ater so we have an opportunity to -- at |east, you
know, a week or ten days before the neeting for us
to read the report and be able to react to it.

MR LELAND: Percy?
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MR. BATES. |s the plan, though, to
have the draft to all of the conm ssioners prior to
the 8th or whatever the date is? |Is that what --
Debbi e?

M5. PRICE: Best case scenario, that's
ny desire to be, yes, that we do the drafting, so
to speak, a draft of the draft, get that to the
subcommi ttee who is reviewing it, get that document
then to all the comm ssioners in a day or two
hopeful ly, too, before we neet for our next neeting

so you actually have a chance to read through it

before you see it for the first tine. |If we can get
it before a day or two, great. That would -- that
woul d be -- that's nmy focus and ny desire right now.

MR BATES: Ckay.

MS. CGROTH: Debbie, | think a day or
two is -- we need nuch nore time and | know we're
| ooking at a strict time line, but what we're doing
here is so inmportant and to just have a day or two
to review the report and hit and miss on all of us
with our schedules, | think, is --

M5. PRICE: | understand.

M5. COOPER: Are you saying a day or

two before the 7th or 8th or are you saying a day or
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two before -- if we were to nove it back to the 14th
or 15th? Are you saying now we woul d have ten days?

M5. PRICEE |'msaying if we backed up
the neeting to the 14th or 15th, it would give the
staff and the subconmttee a day or two | onger and
then it would also give us an opportunity to get it
to you possibly a couple days sooner. You know,
mean, it just provides seven days of working --
seven worki ng days you didn't have before. So
hopeful ly, you know, it could help out both arns of
t hat.

MR LELAND: Okay. Well, the proposa
before us, then, it seens to nme, is to nmove the
neeting to the 14th or 15th and get the -- a
conmtrent by staff to get us a draft of the report
thoroughly revi ewed by our subcomrittee a week in
advance because | agree with Cary, getting it a
coupl e days in advance and then all of a sudden
you're traveling and you never get it, it's a ness.

DR SIMON: | was just going to say if
you're going to nove it, | cone back -- | know I'm
only one, but | do cone back early in the evening on
the 14th. If we could possibly neet the 15th,

since you were noving it up, that would nake an
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enormous -- otherwise, | can't be here the 14th.

MR LELAND: Well, I, for one, would
trade a later date for an earlier packet arrival so
| could reviewit than to have it rushed like it was
this time. | mean, we spent, you know, two hours
yesterday nmorning trying to find out what we were
trying to do because we had materials com ng and
going and it woul d be nuch easier if we could do
that. So I'mconfortable postponing it until the
15t h.

MR BATES: You know, this -- we've
got to have everybody at that neeting and | think
we've got to try and figure out which date wll
allow us to do that because | just don't think we
cannot have sone of the nenbers of the Comm ssion
not there.

MS. COOPER: And, Julie, you were
saying the 14th is --

M5. FOUDY: | think that | --

MS. COOPER: Get the mcrophone.

MR CRIFFITH M proposal would be
let's do it the 15th, 16th or 17th; sometine around
the 15th or after.

MR. SPANI ER: There are -- about half
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the Conmission is not at the table right now
think you are making a big m stake because we went
through all of everybody's schedule and cane up --
back then, everybody knew what their cal endar was
and we cane up with a date that hit the nost.

| personally reject the idea that
we will only or can only get the nmaterial to people
a day or two ahead of time. There is a professiona
staff here who has a nmonth to get the job done. Wy
not get it done before Christmas and give the group
plenty of tine to deal with it?

If this were taking place with ny
staff, | would give themthe deadline and tell them
when to get it done. | just think it nmakes no sense
to take a volunteer group of conm ssioners who have
established this on their schedul e and have had it
on their schedule since July and change it at the
| ast m nute because the staff can't have the
document we need a few days earlier

Let the Conm ssion give the staff
a deadline when we want to see the docunent.

MR LELAND: Yeah. Graham | think
the reason this got brought up is because a

comm ssioner can't nmake it on the 7th, isn't that
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correct?

MR SPANIER.  Well, we've known that
fromthe begi nning, but you're going to have at
| east as many or nore comm ssioners who can't make
it on the next date.

MR. LELAND: Yes, Debbie?

M5. PRICEE Gaham | really do
appreci ate what you said and, you know, up unti
just a few m nutes ago, we had every intention of
getting the information in the docunents to you al
inatinmely manner prior to the 8th. You know,
we'll just -- we just have to work under tine
constraints and be responsible to those time
constraints. So | agree, what you said is certainly
reasonabl e, and we'll work with that,
wi th whatever we have to do.

DR SIMON: Al right. But then when
does this subconmittee get the draft?

MS. COOPER: Can you guys answer that?

MR DI SKEY: The answer -- there is no
answer. There are a nunber of items we'll have to
|l ook at on the transcript. There's a nunber of
statistics that are going to have to be pull ed.

nean, there is -- prelimnary work has been done.
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DR. SIMON: | appreciate that.

MR DI SKEY: | wish | had an answer.
We sinply do not.

DR SIMON: Because, well, you know,
["'ma mnority. | would work on the 25th, but I
think most of you will not be working on the 25th
or 24th or 26th and so that gets very conplicated
it seenms to ne, as to when the committee has a
chance to work on it before -- the subcommittee --
before we send it out.

MR LELAND: | nean, | -- let's --
it seens to ne that we -- the only fair thing -- the
way to look at this -- not the only fair thing, but
a fair way to look at this is, we sort of have to
have a consensus that change is appropriate because
we' ve already conmitted our cal endars. W already
said we could do it. Doesn't sound |ike we have a
consensus to nove it a week later. Unless that
consensus develops, let's just leave it on the 8th
and we' Il just work with staff to try to work with
the subcommittee on the dates and let's get it to
people as -- but | agree with Gcaham we need to --
Debbie, | think we need to set a date where we're

going to get this thing that we can all count on
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M5. FQUDY: We can set that now
because that's -- | nean, that's the other thing
seeing as it's the holidays. | don't want to be

in a situation again where we have only one day to

ook at it. | nean, is there --
MR LELAND: Well, 1'd love to get
them sent January 2nd. That would -- we're neeting

on Wednesday. Could we get it sent for Thursday
before? 1s that -- was that our --

MR. DI SKEY: Debbie, you're going to
have to answer this. | do not nake assignments
t hroughout the staff.

M5. PRICE: Yes. So you're asking
for us to send out the docunment to you on the
Thur sday before our Wednesday neeting, the 8th?

MR LELAND: Yeah. That would be
Thur sday, January 2nd.

M5. GROTH: Can we try to shoot for a
week -- one week before?

MR, LELAND: That puts it on January
1st. That's New Year's Day. The government is
cl osed.

M5. PRICE: Just realistically,

there are certain constraints. It will take us a
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while to get the transcript back fromthe
transcriber and Jay and the different folks working
on drafting the -- witing the draft can be working
on sonme of that. Sone of that will be contingent on
the transcript -- getting the transcript back

Al of this we will do as quickly
as possible. W will -- you know, then, we have to
give it to the four subcommittee fol ks who then
have the responsibility of getting it back to us in
a tinely manner so we can process their changes.
| don't see any problemw th that occurring and
getting -- you know, getting the docunent to you
January 2nd, but there are things that need to fall
into place that staff has no responsibility for
Basically, the subcomittee has the responsibility
for that. So we will all work together to neet that
goal .

MR LELAND: Well, why don't we -- why
don't we shoot for a January 2nd nmailing or -- |
don't know what you call it -- sending it to us and
we will get notified by staff if there's a problem
with that date we'll -- Cynthia and | will argue
with themthen.

M5. GROTH: | would like to recommend
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that maybe we send it to our hone addresses versus
school because sone of the institutions mailing
services are del ayed.

MS. PRICE: Realizing that sonme of you
will be on a Christmas break, you m ght -- exactly
that, Cary. |If there is an address other than the
address we normally would send it to, send us that,
but hopefully, this will be able to be an e-mail ed

docunent, which then we really woul dn't have a

problem If it's on -- if it's in the conputer as a
docunent, we can e-mail it to you and that's nuch
quicker. If we have to -- just to be certain, if

there is an address other than the address that we
normally send it to, if you would e-mail us that
right away so we have that in case we do have to
ship it, but hopefully it will be an e-nmail
docunent .

DR. SIMON:  Just in terns of details,
if this subconmittee gets the docunent, say, the
24t h, each of us will look at it, make editoria
changes and then we have to be in touch -- the four
of us have to be in touch with each other and
| assune you want consensus anong the four of us as

to what -- there's one docunent that gets back to
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you fromthe four of us.
MR. LELAND: Right.
DR. SIMON:  And you want that done
bet ween the 24th and the 2nd?
MR. LELAND: The 2nd
DR. SIMON: That's going to be hard.

MR. BATES: When do you |l eave, Rita?

DR SI MON: | | eave the 2nd.
MR LELAND: Well, it seens to ne
it doesn't have to be an all or -- | mean, we

specifically chose the people to be on the

subcomm ttee because of their interest and sonetines
their location. It doesn't seemto nme that you have
to wait until the whole docunent is done before you
start working with these people. You could get
sections of it done and work it section-by-section

| mean, we don't have to make this a | ot harder than

it is.

We all edit docunents all the
time. It doesn't have to be an all or nothing
thing. | don't -- | can't understand that we'd

have to wait that |ong to get anything done. The
format of this thing and a | ot of decisions could

be worked through the subcormittee before the tota
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transcri bed docurment is done and rewitten. | nean,
it just seems to nme that that can happen

So I"'mconfortable with that
deadl ine and then | would just say to the staff
let's work with the subcomittee as nuch as you can
Alot of the -- what you'll hear, | think, on the
8th is going to depend -- staff people, it's going
to depend on the quality of your interaction with
our subcommittee.

| think if our subcomm ttee has
thoroughly blessed a ot of this stuff -- a lot are

confortable turning over a lot of this work to them

and so the nmeeting on the 8th will go a lot better
if -- if the subconmittee has not been used
effectively and efficiently, then, | think we wll

have sonme problens. Yes?
MS. FOUDY: | have nore process
guestions. So if you get that to us on the 2nd
and the nmeeting is on the 8th, right, not the 7th?
It's the 8th? Then, that draft is close to fina
and we're neeting together to make final --
MS. PRICE: To go over line by line --
M5. FOUDY: But is that a chance again

to offer revisions and so forth and so then there is
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anot her round after January 8th where we have to
have the final then?

DR SIMON: But we don't neet -- we
don't nmeet again as a group.

M5. PRICE: You don't neet again,

but --

MS. FOUDY: Right.

M5. PRICE: -- you're taking the edits
fromthe -- you read the docunent prior to the 8th.

You all will edit it on the 8th as we do the
wal k-t hr ough.

MB. FOUDY: Right.

M5. PRICEE Then we will get that back
to all of you before we -- | nean, that then should
be what cones back with all of your -- after your
review of that, it should be close to the final
document we turn in on the 31st.

M5. FOUDY: Okay. And what is the --
the other process of -- we're offering findings
and then the recommendations and then with the
recomendati ons, what's the process behind that
with the vote?

M5. PRICE: Line by line.

MR. LELAND: The sane as -- | assune
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we're going to review them one by one and then --

MS. FOUDY: Right.

MR LELAND: -- we will have sone
type of either consensus, acknow edgnent or vote or
somet hing just like we --

M5. FOUDY: Are we -- are we going
to define that better? | mean, because | know
that there are different views on different
recomendati ons and we are going to have to cone
to that somehow. How will we --

DR. SIMON:  Julie, can you inagine a
mnority report, for exanple? Is that --

M. FOUDY: | don't know. |'mjust
saying | don't know the process. | nean, because
there are different opinions, clearly, | --

MR LELAND: | know. | think we are
assum ng there's going to be sonme kind of vote.

It woul d be wonderful in the best of all worlds if
there was a consensus regarding the final draft and
the recomendations -- excuse nme -- of the findings.
That would be a real step forward for us if we could
get a flat out consensus on that. [|'mnot sure we
can achieve that, but we ought to try.

| assune we're just going to go
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through and vote on the recomendati ons after we're
done. | think that's the way it's going to work
| would like to talk to Cynthia about it sort of in
private and figure out what she's -- what we're both
confortable with and then present it to all you guys
inthe start. You're thinking a little bit further
ahead than, | think, we've thought, but it's a good
gquestion. It's an absolutely appropriate question
| just don't know if we have the definite answer.

DR. SIMON: And by a vote, are we
talking a majority vote or two-thirds? | think
once Julie raises this, we have to -- we shoul d

under st and what the ground rules are.

MR, LELAND: Yes. | think you have
to --

M. FOUDY: And | --

MR LELAND: Go ahead.

M5. FOUDY: | mean, coming to that
process, | think, is inmportant too. How -- you

know, we're not going to be together again unti
January 8th when that's supposed to be alnmpbst a
final form So how do we decide on that process
together is another issue that nmakes sense because

I think we woul d deci de on a process together,
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correct?

MR. LELAND: Yeah. |[|'m assum ng that
Cynthia and | and the staff get together and sort
of -- once we see what this product |ooks |ike, get
an idea of how best to try to work with you guys and
then present that to you when we neet and we can
have a di scussion as we have on ot her process
i ssues.

It seens that every tine we've
met, we, as co-chairs, have sort of said this is how
we think it ought to work. W' ve either done it
that way or you guys have anended it and we've had a
consensus and away we went. So |'massuming that's
the way it would go.

| nean, in other words, we'd
present to you guys, gee, here's what we think this
is going to look like. This is the way we'd like
to proceed during the next X-nunmber of hours and
what do you think about it?

MS. FQUDY: So the vote woul dn't
happen until actually January 8th?

MR, LELAND: |'m assumi ng that.

M5. COOPER  Yes.

M5. CGROTH: Ted and Cynthia, could
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you -- and | wasn't at the second day of the San
Di ego hearing so | apol ogize, but could you tel
me what the role is of the subconmittee and the
process when they receive the report?

WIl Rita have certain nenbers
of the Conmission that she will call to discuss
the report? How does that work? Could you --

MR, LELAND: Well, | think what
happened was there was a concern when the staff
presented the ideas of how they were going to edit
and wite this, that conm ssioners were concerned
that the staff not get too far down the road on any
particular issue or any particular editorial style
until the comm ssioners had it, you know, that we'd
be so far down the road that the Conmm ssion woul d
| ose control of the process and maybe | ose contro
of the content.

So we said, well, we don't want to
have all 15 conm ssi oners | ooking over these poor
i ndi vi dual s' shoul ders so let's have a subconmittee
who are interested and maybe geographically | ocated
in an area that they could help edit this thing on
an ongoing basis. That's why | said earlier |

didn't see this as them conpleting the project,
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handing it over to the subcommttee and handing it
back. | saw it as nore collaborative as we go
al ong.

Then when we net in January, we
woul d have assurances that there were conm ssioners
that had nonitored the editing and the devel opi ng
process in a way that woul d nake us nore confortable
with the process. W were all, | think, afraid at
the time that -- not that the staff was a bunch of
wi | d peopl e who were going to go off and do it, but
I think there was a concern that, gosh, if this
is -- if our nanes are going to be on this, that we
ought to have sonme oversight as the thing -- as
we're now getting to crunch time and it's being
devel oped. That was the point.

M5. GROTH: And that makes sense.

MR SPANIER: Did you say staff were
geographi cally | ocated?

MR LELAND: No. | said -- | said
that the conmttee was either particularly
interested in helping with the editing or were
geographically located in a way that m ght be
easier for themto help with the editing.

DR SIMON: But we're -- but, in fact,
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we're all over the country; Brigham Young, M chigan
and -- and where's Donna?

MR GRIFFITH W're all in Amrerica

DR SIMON: That's true.

MR. SPANIER  Well, I'mjust thinking
if it's going to be done, really, electronically or
via conference call, couldn't we all get the draft
electronically and send the input in and within
about 48 hours, then, they have everybody's input?
You're tal king about a tine elenment and, | nean, |
think it would be great -- it's great that sone of
our colleagues are willing to spend a couple extra
days doing that, but it's probably not really
necessary or efficient at this point if you have
good staff working on it.

MR LELAND: Well, that's different
than what we decided last tine. | think -- | don't
see any reason why we coul dn't change direction
We coul d di sband our subcommittee and make it the
committee of the whole. | don't -- | don't have a
particul ar pride of authorship in the idea. It came
froma conmi ssioner.

M. GROTH: M suggestion was going to

be when the draft -- it's simlar to Gahanms. Wen
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the draft went to the subcommittee, that we all got
copied as well and | had thought |I heard Rita, and
correct me if I'mwong, saying that the
subcomm ttee woul d then make phone calls to various
conmi ssioners to get feedback.

So | just -- if that's the way
it's going to work or if that was the plan, then
per haps we woul d have the report at the sanme tinme
they do to read. Did | nmisunderstand?

MR. BATES: No. | thought there were
calls between the nmenbers of the subcommittee.

MR, LELAND: And | thought that we
woul d -- my inpression was we woul d have a
conference call or sonething between the
conmi ssioners. | think the problemis -- is that
what conmi ssioners were concerned about, if |'m not
m staken, this was not ny concern, but conmm ssioners
were concerned that once a draft is presented, it
takes a life of its own and what you're suggesting,
if we make this the committee as the whole, this
draft will appear and probably appear in public and
it will take a life of it's owmn and we'll have to
then respond to this certain vehicle.

| think the idea was let's
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have a committee of conmissioners watch this vehicle
be devel oped so it's not just presented to us as
somet hing we rmust respond to simlar to the way
peopl e were concerned about the way different things
were presented the other day. GCee, |'ve presented
this and now | have to respond to it.

So the idea was let's not get
presented wi th anything unl ess the conmm ssioners
have a chance to watch the process unfold and
monitor it. So we said we all don't want to do
that. Now, we're saying -- suggestion has been
made, which is a very reasonabl e one, why doesn't
everybody beconme -- sort of nonitor that process.

If I were witing this thing, | would prefer having
four people, not 15, as ny boss.

MR JONES: Ted, there is a concern

that | have about the conference call -- he's
noddi ng his head. | think he knows -- G aham s
noddi ng his head. | think you know where |'m going

with this and that is the Federal Advisory Conmittee
Act. You know, our rmneetings have to be open to the
public. W can't have a conmittee neeting -- a
Conmi ssi on neeting by conference call where the

public is not invited to attend.
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MR LELAND: We can't have a
subcomm ttee either, huh?

MR JONES: Well, | -- | mean, you
know, there are -- obviously, you can have
i ndi vi dual communi cati ons from an indivi dua
comm ssioner to the staff and that sort of thing,
but I just think I'd want to be very careful about
how we did that kind of thing because | don't want
to have us in a position where there is sone sort
of , you know, the official, sort of substantive
di scussion that's going on anbngst conm ssioners
that the public doesn't have access to.

MR. LELAND: Well, you may have
answered our question, then, because if four nenbers
of the Comm ssion cannot get on the phone with the
peopl e that are witing this and discuss it, then
we don't need our committee, right?

MR JONES: Right. In sonme ways,
right. 1t would depend on what the content of that
di scussion is. | think it's -- we would probably

defend it better if it were a snmaller group that

were -- that was interacting with, you know, the
staff. Again, | just don't want us to be in a
position where this is a -- you know, the Conmi ssion
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is functioning by conference call.

MR. LELAND: Ckay. So you're arguing
agai nst what Graham suggested, which is we all do it
toget her --

MR JONES: | think I am arguing
agai nst what Graham suggested if, in fact, you were
suggesting a committee of a whol e conference.

MR. SPANIER. Oh, absolutely not. No,
| think that's conpletely unworkable. [It's even

nor e unwor kabl e than having four people try to -- |

think give us a draft, let us -- give us 48 hours to
work it over, send back the whole thing. |If it's
still too conplicated, do another iteration and then

you know what everybody thinks and we work towards a
concl usi on.

MR. JONES: | guess ny understandi ng
of what we had tal ked about in San Diego is that we
woul d have these conmi ssioners who had sort of
agreed that they would sort of be checking in with
the staff and | ooki ng over what was going on just to
make sure that we weren't veering off the tracks --
that the staff wasn't veering off the tracks in
terns of content, style, et cetera.

MR SPANIER Right.
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MR JONES: And, you know, that
strikes me as quite different from having a, you
know, a real sort of substantive exchange on the
issues with a big group of comm ssioners, which | do
thi nk, you know, gets us in trouble.

MR SPANIER. |'d even be -- | would
be supportive of sharing it -- how many people are
on the subcommittee, four? Sharing the first
iteration with four of the people and giving thema
chance for feedback and then sharing it with the
rest of the group, but, you know, | say nove it
al ong and give everybody a chance for input. |
don't think --

MR, LELAND: | think what you just
suggested is what the nbdel was. It was that we'd
have a small group of people who would not act as a
conmittee of the whole, but would help edit this
thing so we weren't presented with a final -- |
nean, this was in an environnent now where people
were -- commi ssioners were comng to Cynthia and
and sayi ng, gosh, you know, we need nore input on
who is being invited.

We put our nanes in and all we're

doing is -- we cone up with a fait acconpli. So we
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said, well, we don't want any nore a fait acconpli.
We don't want any nore conpl eted docunents handed to
conmm ssioners so let's let conmi ssioners sort of
nonitor this process, a subcommittee. | nean, so
saw it operating exactly |ike G ahamjust said

Now, we don't have to -- let's
deci de what we're going to do because we have sone
ot her business to take care of. | nmean, if people

don't think that a subcomittee nonitoring it is a

good idea, we'll just get a draft on January 2nd and
away we go. If we're fine with that, I'mfine with
that. |t saves these peopl e sonme work.

M5. GROTH: Ted, | think --

MR CRIFFITH I'mgoing to -- oh, I'm
sorry.

M5. GROTH: Well, | think it's a great
idea. | just was wondering what the process was

once the subcomittee got the report. So | night
have nmuddied it a little bit, but since | wasn't in
San Diego, | just want to know what happens next and
| guess the subcommittee -- you answered that the
subcomm ttee just works with the staff and then we
receive the draft electronically or however.

MR, LELAND: Tonf
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MR, CGRIFFITH: Sounds good to ne. |
woul d have been heading in the wong direction. |
want to back up to the date issue again. G aham
you're right. | mean, there are settled
expect ati ons about what our schedul es are for
January and that nakes it difficult, but I'm
convinced that if we had nore tinme before the
January 8th neeting, that that January 8th neeting
woul d be a | ot nore producti ve.
If there's -- if there's a chance
for the subconmittee to do its work, if there's a
chance for the staff to get the report out to the
full comm ssion, | just think that extra week wl|l
pay off huge dividends. As it is, we just have
schedul ed one day and | presunme that the January 8th
schedule will go from what, 9:00 in the norning
until 5:00 in the afternoon or sonething |ike that?
And that's it. That's our |ast chance to get to --
MR LELAND: So you're arguing again
to nove it back a week?
MR. CGRIFFITH  Yeah. Last ditch
effort to nmove it back a week.
MR. LELAND: Ckay.

MR CRIFFITH | don't see too nany --
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MR LELAND: Well, let's first dea
with the issues. Are people confortable with the
process of a subconmittee hel ping the staff and us
getting it in sort of a draft that's been sonewhat
vetted through this subcommttee in sort of a way to
be deternmined -- in a way that neets the | aw so that
we don't violate the public disclosure requirenments?
Are we confortable with that now? Ckay. Then
let's --

DR. SIMON: How do you do -- | nean,
are you | ooking at people's expressions or do you
want a show of hands or what are we doi ng here?

MR CRIFFITH Rita, nicrophone.

MR LELAND: Well, in the past, Rita,
what |'ve been doing -- what Cynthia and | have been
doing is sort of |ook around and if nobody shakes
their head and say no, we -- are you -- are you
unconfortable? Did you want to express --

DR. SIMON: No. | just want to be
sure because these are inportant issues. | just
want to be sure.

MR SPANIER | guess I'mquite
confortable with that one proviso and that is that

t he subconm ttee understands that -- at |least to
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nme -- would not wish to see the subcommittee anpngst
thensel ves negoti ate away things that we've already
agreed or a preponderance of us have indicated by
the I ook in our eyes that we would Iike to see
reflected in sonme way in the report.

MR LELAND: And, Graham | think --

MR SPANIER. | don't think the
subconmmi ttee shoul d be enpowered to negoti ate out
di fferences of opinions.

MR. LELAND: No, absolutely not.

MR SPANIER: |f you're talking about
style or are all the topics on the table, you know,
isit all there, are we headed in the right
direction, that's fine.

MR LELAND: | think that's what we're
tal ki ng about unless |I'm m staken.

MR JONES: The kind of activity that
you' re tal king about that you don't want to see,
that's the kind of activity that | think this group
shoul dn't be engaged in if the public is not there
to observe.

MR LELAND: Ckay.

MR CRIFFITH It's, | think, style.

MR. LELAND: That's better guidance
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for our subconmmttee and for the staff as they work
with them W' re talking about a style issue and a
putting-it-together issue. | think we can function
well there. | would encourage staff to sort of
connect with these people and let's get going and
let's not wait until the whole thing is done and
give it to them That could back us up

Maybe when part of it gets done,
you could work, you know, part to the whole instead
of having the whole thing. |Is there anybody -- Tom
has agai n brought up the idea of --

MR GRIFFITH: "Il pull that back

MR. LELAND: Ckay.

MR. SPANIER: Can | have just one
ot her possibility? M note -- and you can clarify
this right away, Debbie, but ny notes fromthe
August neeting suggest that we had actually settled
on January 7th and not January 8th. I'ma little
confused about that.

MS. PRICE: | thought we had switched
fromthe -- we had cone in with January 7th and
switched it to the 8th.

MR. SPANIER | had the 7th and 8th.

DR SIMON: | have the 8th down in ny
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book.

MR LELAND: | had the 7th on mne
but my perception is we changed it to the 8th at
sone point in tine.

MR. SPANI ER: That was the case where
we actually started with the 8th and noved it to the
7th. 1 just think we need to clarify that because,
again, that has sonme scheduling inplications for ne.
Let's answer that question first and then | just
have one ot her suggestion.

MR. LELAND: | nean, right now, it's
on the 8th. Let's just say that's the official --

M5. PRICE: | had it originally on the
7th and we switched it to the 8th and we had this
neeting scheduled on, | think, the 5th and we noved
it to the 4th.

MR, SPANIER: So does everybody here
think it's on the 8th?

MR SPANIER. Ckay. Well, then, |I'm
probably the one that's confused. |If it's, indeed,
on the 8th, then, we feel that there was sone
substantive working, reworking, editing, that needs
to be done, I'mwondering if we could identify a

subgr oup.
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It wouldn't have to be the sane
subgroup, but a group who would be willing to cone
in the afternoon of the 7th and have your word
processors geared up and your printers and do it at
the Departnment of Education office so that when we
start the neeting on the norning of the 8th, we're
really ready to start.

| mean, | would endeavor to try
to be hel pful that way, naybe others wouldn't, if
there was still stuff that needed to be done. W
maybe woul dn't know that until the time got a little
closer. If it was sort of a working group to get
ready for that neeting, again, not that they are
negoti ati ng anything, but --

M5. PRICE: No, that sounds like a
good reasonabl e suggesti on.

MR LELAND: Yes. 1'd be willing to
do that myself. Anybody else who -- we'll just get
volunteers. Are we okay with the |aw doing that?

M5. PRICE: Yes.

MR JONES: [|I'msorry. To do what?

MS. PRICE: Regarding the FACA | aw, a
subcomm ttee can neet without having to neet in

public. The neeting of the whole, and our forumis
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ei ght, cannot neet without the public being
avai |l abl e, but a subconmmttee can neet, you know, a
smal | group of people can neet. If you --

MR LELAND: So if five or six of us
were to conme in on the afternoon of the 7th and
get -- sit down in the roomand really try to do
anot her draft that could be printed that night, that

woul d be hel pful ?

MR JONES: | would still -- 1'Il be
there, too, but I still think we need to be carefu
about what -- you know, what we discuss and howit's
di scussed.

MR, LELAND: Ckay. Bring your billy
cl ub.

Any ot her prograns or issues
regardi ng the process and timng this stuff?

MB. GROTH: | have a point of
clarification. So we definitely will have the
report by January 2nd?

MR. LELAND: They will nmil it the
nmorni ng of the 2nd.

MS. GROTH: Mail it the norning of the
2nd.

Ms. PRICEE W'Il get it out on the
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2nd.
M5. GROTH: Probably electronically.
MR. LELAND: Yeah.
MS. PRICE: Hopefully, electronically.
M5. CGROTH: Any earlier would be
appr eci at ed.
MR, LELAND: Yes.

M5. PRICE: Absolutely.

MR. LELAND: The earlier, the better
We're assumi ng the subconmittee has done some
cursory vetting of the thing. GCkay?

MR LELAND: We'Il now start --
Cynthia and | thought we would go around and exhaust
the recomendations that people have that weren't
covered on the first.

Agai n, we have some peopl e that
are part of our forumthat have airplane flights, et
cetera. So let's make sure that we are as succinct
as we possibly can and let's not repeat what's
al ready been stated.

M5. COOPER: Ckay. |'mgoing to be
quick. | think the Department of Education/ OCR
should initiate prograns to pronote interest in

opportunities for fenale athletes at the hi gh schoo
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| evel . That was pretty -- it's not controversial.

MR. LELAND: Questions? Thoughts?
Heari ng none, seeing none, | pass.

MR. DeFl LI PPO.  Pass.

MR, SPANI ER:  Pass.

MR. LELAND: Debbie, do you have
anot her reconmendation that you would |like to share
with the Conmission and the world at |arge? Do you
want to think about it?

DR YOWN Yes.

MR LELAND: Okay. Cary?

M5. CGROTH  Pass.

MR. LELAND: Percy?

MR, BATES: W nay have al ready
covered this, but | guess the other one that | had
was the need for regional consistency from one
region to another. That is one that | think we need
to really nail down.

The other one that | had has to
do with the nationw de education programand | guess
we may have already covered this, but it seenms to
ne that there are different groups. There's the
col l eges and universities, nmenbers of the NCAA and

the thing that | kept hearing, and | don't know how
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we do this, but clearly, we've got to join hands
with the court sonehow so that there is sonme flow
here because what we seemto have been hearing is
that what we may cone up with, by the time you get
somepl ace el se, there is a different way to do it.
Wiile | know we are not in the business of educating
judges, there may be sone sort of conmunication flow
that really tal ks about what the intent is and how
that comes out in relationship to the law. That's

all of mne.

M5. COOPER: Well, if you use Tom s
exanple or if you make it a regulation, | think that
woul d hel p.

MR, BATES:. Yes. GCkay. | nean, |
just think -- | just think when we heard -- when we

t hought we were doing the right stuff that sonebody
el se said, no, and maybe we weren't tal king enough
That's all. That's it. Because |I'mgoing to have
to |l eave first.

MS. COOPER. Do you want to go back to
Cary?

MR LELAND: No. Let's keep going.
Just because we pass one tine -- this is |ike poker

You can play the second hand.

L. A. REPORTI NG (312) 419- 9292



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

215

MR, BATES. Debbie is going to cone
back. You can bet on that. She's not -- she's not
finished.

MR, LELAND: No, no. She's just
shuffling through her papers. Sally?

DR SIMON. | --

M5. COOPER  Go ahead, Rita.

DR SIMON: | just want to ask a
qguestion of Cynthia. My |?

M5. COOPER  Yes.

DR. SIMON:  When you say shoul d
initiate prograns at the high school |evel, do you
mean all high schools, every high school in the
United States?

MB. COOPER: Yes, absolutely.

DR SIMON:. Ckay. And by initiate
prograns, could you say sonething substantively?
VWhat do you have in mnd?

M5. COOPER Well, | mean, there are
di fferent prograns that you could initiate --

DR. SIMON: R ght.

MS. COOPER. -- that will help pronote
interest on the grass roots level. | just don't
believe that -- while | believe that there are
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sone -- that there are sone interests that are born
on the collegiate level, | just don't think that to
play varsity sports, that interest began on the
collegiate level. | think it begins at the high

school |evel.

DR. SIMON: |'mnot disagreeing with
you, Cynthia. | just want you to el aborate.
M5. COOPER  Well, | just think that

the departnment needs to look into that. You | ook
into different problens all the tinme to pronote
education and | think that you could | ook at
different progranms. They could | ook at different
progranms to help fund the high school |evel, create
nore interest for females, even fenal es who weren't
previously interested in sports.

DR SIMON:. Right. And would you
al so include that they should make reconmendati ons
about adding sports that aren't included in the
particul ar hi gh school s?

M5. COOPER: Well, of course, if there
is an interest, absolutely.

DR SIMON. So it's really quite an
el aborate proposal that you had. That's not bad. |

just want to understand what you are suggesti ng.
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Ms. COOPER It's not controversial,
isit?

DR. SIMON: I'mnot saying it's
controversial, but you're saying -- because there
are, you know, thousands and thousands of high
school s that OCR should | ook into, all of the
hi gh schools in ternms of interest, in terns of
participation, in terns of types of prograns.
I"'mnot being critical. | just want to know.

M5. COOPER Yes. And | believe
that there is an inbal ance on the high school
level. W hear about athletes -- male athletes
who, on the high school |evel -- not even high
school level, K through 12, we hear how they dream
of playing professional basketball. Well, | would
like to hear about wonen, you know, prograns that --
| would like to see prograns devel oped so that we
wi |l have women at age five dream ng of playing
pr of essi onal soccer or professional softball, et
cetera, et cetera.

DR SIMON: Ckay. Well, thank you.

MR, LELAND: Any ot her questions?
Sal ly?

MS. STROUP: Pass.
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MR LELAND: Brian?

MR JONES: Pass.

MR. LELAND: You guys passed | ast
time. Jerry?

MR. REYNOLDS: | thought that we
shoul d consider -- we should reconsider our rules
regarding the private funding. The exanple that
comes to nmind is Marquette.

In that instance, | believe,
the alumi offered up sone nmoney to fund the
program but because of how the noney had to be
al | ocated, the school decided that it wasn't enough
once you spread the noney to both sexes. So | think
we nay want to reconsider the standard that we use

MR, LELAND: Ckay. Does anyone want
to discuss that one? Cary?

MS. GROTH: So is your suggestion to
count donor dollars totally different? Don't --
that donor dollars would not be under the sane
scrutiny as other dollars within the institution?

MR. REYNOLDS: No. |'mnot being that
specific. | don't have anything in mnd. It just
struck me as odd that in that case where it was

clear that the westlers at Marquette had the
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interest and the ability to westle, that these
al umi stepped forward with a check that woul d endow
the program but because how the Departnment of
Educati on -- because of our current rules, it was
not a viable option.

| mean, the fact that there was
noney, that wasn't enough. It just strikes ne
as -- it seens to ne that we may be able to | ook at
how we deci de how noney has to be allocated and
maybe there are opportunities to tinker with it so
that if the situation arises and a teamis about to
be cut, if someone steps forward, they could do it.

MR. LELAND: Donna de Varona has
tal ked a couple of tines about this sane sort of
proposal. Julie, do you have a comment here?

M. FOUDY: | think that nmy coment is
that with Title I X, it doesn't seemto prohibit that
type of funding to a specific program It's just
you have to balance it out or offset it, |I think is
the word they use, in other areas of your prograns.
| mean, the analogy would -- would -- if you don't
count it as part of your Title | X equation, the
anal ogy that cones to mind for me is it would be

i ke building a science lab and only white students
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can use it.
| don't think you can take that

out of the equation, but I don't think you should --
and | think Title I X clearly doesn't prohibit them
fromfunding prograns like this. It just has to be
of fset somewhere else. | think that that needs to
be poi nted out.

MR. LELAND: Ckay. G ahan?

MR SPANIER:.  Well, | think -- | think
you are raising a good point and within the narrow
set of circunstances that you suggest, | would say
conmon sense woul d suggest, of course, it's relevant
and it should be considered.

| think in the larger schene of
things, one has to be very careful headi ng down that
direction for reasons that Julie nentioned. There
certainly could be some mischief nmaking and we
often -- | nean, in the current environnent, we have
donors who step forward occasionally wanting to give
us noney with certain strings attached and we have
to say no to themor talk theminto changing the
strings because it would be straying into a gray
area or even crossing the line to designate that

funds can only be spent in certain ways or for
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certain people.

So | guess, you know, the answer
is under certain narrowy defined circunstances, it
woul d absol utely nmake sense, but | think you have to
be very careful about it.

The ot her thing many of us
face, | think we heard in one of our presentations
about the University of Mnnesota golfers. O
course, the irony there was after they announced
they were closing dowmn the nmen's golf team they won
the national chanpionship, but that's an aside.

But then people step forward and
say we'll put up the nmoney and |I'm not sure that
they actually wote a check or not, but they clained
that we were prepared to put up the noney for three
years, or whatever, while the university solved a
financial problem

We often have that issue as well
where donors step forward and gi ve what appears to
be a generous gift to keep sonethi ng goi ng because
there is an energency, but the university really has
to face up to the long-termfinancial conmtnrent. |
think in those circunstances, you nust | ook at that

long-termfinancial conmitment in the context of
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Title I X
By accepting those funds, what
does it mean to the larger schene of things. Didn't
Northern Illinois have something in this zone as
well or am | thinking about another institution?

M5. GROTH: Anot her institution.

MR SPANI ER. But there have been
several cases where donors have stepped forward to
cone to the rescue, but upon closer exam nation, the
waters were a little nuddy.

MR. LELAND: But you are just
suggesting an exami nation of the options and ways
that m ght be possible under certain circunstances?

MR, REYNOLDS: Right. There are
concerns. People will gane the system People are
gani ng the systemnow. |'m not suggesting that I
have a particular plan in mnd, just conceptually.

I think we should explore --

MR. SPANIER: Just a license to | ook

at it.

MR REYNOLDS: Yeah.

MR LELAND: Yeah.

MR. SPANIER  Wiile Jerry has the nic,
could | just ask a question? | think it night be
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hel pful if our co-chairs would allow you to do this
for a mnute, but what topics -- what areas or
recomendati ons are you hoping to receive gui dance
on that we have missed in our one and two-thirds
rounds around the table?

Is there a topic or two that you
wer e hoping this Conm ssion would conme forward and
gi ve gui dance on and you have just been quiet over
there, | nean, today anyway, and we haven't gotten
there yet? You know, because this group is not
short of opinions. | think we wuld give themto
you if you were waiting for sonething.

MR. REYNOLDS: Prong two, when | | ook
at prong two, | see it has withered on the vine.
For many institutions, it's not a viable option and
that's because the prior AD didn't do the right
thing after Title | X was passed. | think that we
need to look at it differently.

In other cases, you had school s
that, after the passage of Title I X did the right
things and they created a | ot of teans for wonen and
just, okay, fine, they did the bulk of their work
and they -- in the late '70s and early '80s and so

for those schools, the roomto grow is somewhat
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limted. | think that the current approach that we
have in sone cases penalizes teans that did the
right thing early on and it also ties the hands of
ADs who want to do the right thing today, but who
may be suffering fromthe effects of what a prior
AD has done

So | think that we need to take
anot her | ook at prong two to see if we can reshape
it to take those concerns into account.

MR. LELAND: We already have one on
the books saying clarify prong two and prong three.
You are really tal king about sonething different.

MR. REYNOLDS: One, two and three.

MR, LELAND: One, two and three.
Sorry.

MR. REYNOLDS: Well, no, | guess
was just hoping for nore discussion like with
respect to prong one, we drilled dowmn and we had
detail ed conversations. Wth respect to prong two,
basically it was we should clarify prong two w thout
much detail ed conversation.

MR, LELAND: Wbuld you like this to be
in the formof a recomendation?

MR REYNCLDS: Yes.
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MR, LELAND: Ckay. And | think that
was the purpose of -- we're letting you do two in a
row. So you should feel good about that.

MS. COOPER. That's as |oud as you
have spoken all al ong!

DR YON Ted, can we tal k about that
for a mnute?

MR. LELAND: Yes, but let ne just do
sone housekeepi ng here.

| assume that with the first
suggestion that Jerry nade in terms of suggesting
that we take a | ook at nodels of allow ng private
funding to help with programs that may be dropped
and Julie had sonme comments about that. |'m
assumng that's going to go forward with the staff
to devel op a proposal for us.

M5. CGROTH  Yes.

M5. FOUDY: Can we ask some questions
t hough, about --

MR LELAND: Yes. Let's finish this
one. Al I"'msaying is let's finish this one so --
you want to add an anmendnent now?

M5. FOUDY: No, but to that one.

M5. GROTH: Yes, to that one, if Jerry
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would allow nme to do so. | think to allow private
fundi ng for programs who are in danger of being
dropped as well as prograns, for nen or wonen, to
be added, | think we need to cover both sides there.

MR. REYNOLDS: That's agreeable.

MR LELAND: Okay. Any other
guestions or comments on the idea of the private
fundi ng sort of being handled differently when
it relates to a programthat is either being dropped
or one that we might -- someone might want to think
about starting? Any other comments on that one
before we nove to the second?

Al right. Hearing none, let's go
on to the second now. The reshaping of prong two,
let's discuss that now.

DR. YON | want to just say that --
use this as an opportunity, since Jerry brought it
up, that that's -- in review of the prong two, prong
two shouldn't exist. |t does no one any good in a
term nal sense.

Prong two is used to get to prong
one. W have heard that over and over again, a
nunber of us around the table have experienced that.

Use prong two to get continuing expansion and it is
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val uable in getting to proportionality, however that

i s measur ed.

| understand the value of prong
three if you use surveys and you're going to nake
a case that you don't need to be in proportionality
because you are neeting the interests of your
under - represent ed sex.

Jerry, it's just problematic, |
bel i eve because what it is, you know, continuing
expansi on every year, ever two years, every three
years, every eight years, every three years, as
| ong as the nunber that you added was at |east 60
athl etes and 20 schol ar shi ps.

| mean, that's another one of
those areas that is evaluated differently on a
case-by-case basis and | don't like that. | stil
want to hit the target and I don't see how you hit
the target with that.

MR. REYNOLDS: Prong two, it seens

to ne, is the prong nost easily -- you can nobst
easily gain the systemusing prong one. |If you
have -- if you are aware that there is interest

and abilities and you decide not to go ahead and

add that team because, well, | have added a team
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two years ago, | can wait and hide out for four or
five years without doing anything despite the fact
that | have know edge that there was interest,
ability and there are schools around where they
have ot her teanms, where there's conpetition, so,
yeah.

But if we are going to keep prong
two, and, yes, there are some argunents to be nade
that we shouldn't keep prong two, but if we're going
to keep it, | think that we should -- that it should
be made nore robust so that people can use it. |
nean, either we get rid of it or we actually have
three -- if we stick to the three-prong structure,
and |'mnot recommendi ng that we do that, |'m not
maki ng a reconmendation for or against, but if we
wind up staying with the current structure and there
is a second prong, then, if we're going to hold our
nose and keep it, then, let's make it viable.

MR LELAND: Debra, are you saying
drop it?

DR. YON |I'msaying drop it fromthe
C.S. Lewi s perspective when he says no clever
arrangenent of rotten eggs will make a good onel et.

It's bad, guys. It's really bad. W need to drop
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MR. CGRIFFI TH: Debbi e, the exanples
that you cited of, you know, putting nore
specificity to it, you know, the |ast three years,
20 schol arships, | take it that that was entirely
sarcastic, that none of those would be acceptabl e?
There is one approach you could do. You could say,
for exanple, look at the history for the last ten
years or |last five years with, you know, adding a
certain ambunt of -- there are benchmarks you can
use, which | sort of took Gene to be getting at when
he said let's just clarify each one of them but is
your feeling nowthat it really can't be sal vaged,
that --

DR YON |'ve watched it 30 years.
It's all over the board. It just depends on who --
to whom you are speaking as to whether or not what
you have done in expansion is considered to be
sufficient.

MR LELAND: Yes, but | think we
al ready have a proposal to try to figure that out.

MR GRIFFITH  To benchnark that,
yeah.

DR YON | hear that. |'m naking
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anot her proposal that we consider dropping it.

MR. LELAND: Ckay. When it's your
turn, you can do that.

DR YON Because | don't think it can
be fixed. |'msorry.

MR SPANI ER: Debbie's proposal is
much nore fundanental and | really believe there is
sone nerit there. | think anybody who -- any schoo
30 years later is working on that prong, sonebody
hasn't been minding the store. Now, it gets to
your issue should our predecessors be bl anmed or
shoul d current people be blanmed for sonething our
predecessors did, but I would think at the very
| east, in a new set of regulations or clarification
| don't know, you know, if it's permssible to do
sonmething like this, but shouldn't it be about a
sunset provision that that prong -- okay. Here's a
new set of rules, everybody, and it's very clear so
nobody can argue they didn't know what the deal was.
Now, you know, and you've got five years -- you can
only use that prong for five years and after that,
you ought to be there and then you can't use that
anynore. Then you're going to have to denobnstrate

it in one of the other ways.
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MR, LELAND: Ckay. Do you take either
droppi ng prong two or giving a sunset, are those
friendly amendnents or do you want to keep yours on
the books and we'll wait until these guys --

MR, REYNOLDS: Well, with respect to
Debbie, | just suggest we add it as a recomendati on
and ultimately, the comm ssioners would vote on it.

MR. LELAND: Well, when we get around
to her, we'll do that, But |I'mtalking about yours
ri ght now

MR REYNOLDS: | don't see how we
could add Debbie's onto mne. You're asking ne
to --

MR, LELAND: |'masking you if you --
do you see what G aham Spai ner said and what Debbie
Yow said as a friendly anendnment to yours?

MR REYNOLDS: Wth respect to
Graham s, yes.

MR, LELAND: Ckay.

MR REYNOLDS: Wth respect to

MR LELAND: No?

MR. REYNOLDS: -- don't see how that

coul d be considered friendly.
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MR LELAND: Ckay. |'mjust trying
to clear up where we are. | didn't think it was
very friendly either. |'mjust kidding! Friendly

towards that.
Anyt hi ng el se on this proposa
to reshape prong two?

M5. FOUDY: The idea being behind
prong two is that it's the good faith effort of
getting there, right, because sone schools
can't afford to immediately go straight to --

DR YON Yes. That was the idea 30
years ago, yes.

M. FOUDY: Al right. So if a schoo
doesn't have the resources to imrediately get to
conpliance and they need tinme to get there, | nean,
the issue is are we going to, then, in fact, be
creating nore | ost opportunities for nmen because
they are just going to have to shave progranms to get
there right away?

DR YON Not with Graham s addition
to that.

MR LELAND: Well, stick with Jerry's
proposal. The proposal to drop this is not on the

table right now
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DR SIMON. Al right. So tell ne
again what is on the table?

MR LELAND: His proposal is that we
reshape prong two, part of which mght be adding a
sunset clause. GCkay? So | think that's what he is
proposi ng. \When Debbie -- when we get over to her,
she' Il propose that we're going to drop it and I'm
sure we can -- okay.

Debbi e, your proposal was to drop
it. That's what you said.

DR YON Well, | know !l did, but if
you are going to add Grahamis comments to Jerry's,
it, in effect, is the same thing.

MR, LELAND: Well, | asked Jerry that
guestion and --

DR. YON Mdify it, but it is.

MR LELAND: | asked Jerry that
guestion and he said it wasn't. | mean, it's his
noti on.

DR YOWN Jerry, nodifying and then
drop is the same thing as saying we're going to drop
it, but won't drop it until five years from now or
three years fromnow. It's the sane thing.

MR, REYNCOLDS: Yes, yes, yes. |It's
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been har noni zed.
MR. LELAND: Debbie, are you
wi t hdrawi ng that as your suggestion?
DR YON Yes, | am
MR. LELAND: Thank you. Anything
el se? Anybody el se have any coments on the idea of
reshapi ng and addi ng a sunset cl ause or suggesting
that the Departnent of Education consider reshaping
this? | think that's what we'll probably -- it wll
| ook sonething |ike that.
Anyt hing el se? Since we just gave
Jerry two in arow, we'll go to Julie
M5. FOUDY: We're hearing a | ot of
talk of reshaping and rewiting and reformul ating
and ny recomendati on speaks to that. |In providing
techni cal assistance, the Departnent of Education
shoul d not change current policies in ways that
woul d undernmine the spirit and purpose of existing
i nterpretations.
MR, LELAND: Ckay. Discussion?
DR SIMON: Excuse ne, excuse nme. But
Julie, | think sone of the discussion this norning
i ndi cates that we may be reshaping some of the

traditional interpretations. For exanple, Debbie's
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suggesti on about defining substantia
proportionality as 50/50 and then havi ng vari ances.
I think that's a different interpretation than the
one that is currently being used. | think sone of
the things this norning that were -- gai ned support
or seened to be on the verge of being adopted do
not -- is not consistent with the origina
interpretation than the one that is currently being
used. | think sone of the things this norning that
gai ned support or seemed to be are not consistent
with the original interpretation.

M5. FOUDY: The spirit, I'mtalKking
about. The spirit of Title I X

DR SIMON: By the spirit, you nean
equal opportunity?

M5. FOUDY: Yes.

DR SIMON. Al right. ay. |If
that's what you nean by the spirit of equa
opportunity, then, yes.

MR LELAND: Ckay. We also renenber
we said that there were going to be tinmes when
recomendati ons were going to be -- mght be
conflicting. So | don't think that we should

just throw it out because it mght be conflicting.
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Questions of --

M5. FOUDY: And |I'm not saying that
we can't provide guidance and that we can't educate.
I"mjust saying that we shouldn't be changing the
spirit of the law in the process of doing that.

MR, LELAND: Yes?

M5. COOPER: Before we go on with
that, I want to skip and just ask Muffet -- Miffet,
are you there?

M5. McGRAW Yes. | just had kind of
a quick coment and really | just want to nmake sure
that however we decide to work the proportionality
nunbers with the student enrollnent, whatever we
choose to do, | just hope it doesn't affect the
schol arship budget. | feel like how we are treated
and the kind of facilities we have is al nbst nore
important to ne than the participation nunbers.
want to nake sure that doesn't get lost in what
we' re doi ng.

The other comment, | didn't wite
it down and | can't remenber. Sorry.

MR LELAND: Muffet?

M5. MGRAW  Yes.

MR LELAND: This is Ted.
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Are you suggesting that we put
in sone kind of recomendation that says that the
support services and schol arship dollars avail abl e
for wonen, no matter what nodel we adopt or the
Department of Education adopts for inplenmentation
of Title I X should not decrease? Something Iike
t hat ?
M5. McGRAW  Yes, that's it. And
the other one was that we just renenber to | ook at
everyt hing through high school, junior college,
NAI A, and every other level, not just the Division
l evel .
MR. LELAND: Any questions of our
friend on the phone?
Al right. Miffet, anything el se
bef ore you go?
M5. McGRAW No, that's it. |'mgoing
to hang up now.
MR, LELAND: Thank you
MS. COOPER:. Now, we'll go back to
Julie. Are we done?
MR LELAND: | think we're done with
Julie's.

M5. FOUDY: | think Cary had sonething
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to add.
M5. GROTH: | have a comment about
Julie's and maybe it's just going back to one of
the original statements | made in the beginning
this nmorning and that is we're making a | ot of
recomendations. |, too, am nmaki ng recommendati ons.
We just have to nake sure that we understand the
current three prongs.
W' re asking questions of Cerald
and Brian and before we nmake any changes, we all
shoul d be very familiar with what the exanples are

and the current rules and regul ations or

interpretations are of those. | just want to rem nd
us of that.

MR. LELAND: Al right.

M5. COOPER:  Tonf

MR LELAND: Tom sir?

MR CRIFFITH Yes. | have one other
recomrendation and that is I'd like to hear sone
di scussion at sone point on this, but whether the
Departnment of Education should i ssue sonme gui dance
that clarifies that elimnating teans is not the
preferred way to achi eve conpliance. Now, | don't

know exactly how you get at that, but there were
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enough horror stories that we've heard and | know
there's a very real question about why an
administrator elinmnates a team whether it's
resource issues, Title I X issues and | don't know
quite howto get at that. Somewhere |I'd like to
see us make the recommendation that that's not the
preferred way to go about conpliance.

MR. LELAND: Ckay. Rita?

DR SIMON: | think what |'m about
to say -- first, | thought what | was going to say
was too specific, but it matches nicely with what
Tomis saying. | have been affected and very noved,
per haps nmoved too much, by the testinonies that
we' ve heard at the various town hall neetings about
the dropping of westling teans and the gymastic
progranms. | think we should not ignore those sports
in our final report.

" mnot saying exactly what we
shoul d do, but we heard sone very el oquent testinony
on the part of both athletes and coaches and parents
and so on and | pick those two sports out because
think they are the ones that people are nost
concerned about. For us not to say anything about

them | think, would be a mstake. | think that's a
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key to, Tom what you are proposing.

MR GRIFFITH: | accept.

MR, LELAND: O her coments?

MR CRIFFITH | don't know exactly
how you do that.

DR SIMON: Neither do I.

MR GRIFFITH: And | need to think
through that nore about how you give incentives to
universities that they not cut a programto get into
conpl i ance.

DR. YON Tom vyou are doing that
by -- if you start fromthat as your prem se that
you don't want to elimnate teans, that's not the
preferred way, all these other ideas play into that
as related to private funding although | admt that
that -- we're trying to work that through in ny nind
about how that would actually work

| don't knowif it can or not,
but certainly it's an adnmirable idea, but there
are several ideas around the table that would play
a part in better ensuring that that elimnation
woul d not take place including the change in the
definition of substantial proportionality.

MR CRIFFITH Here's ny anxiety
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and maybe Graham could speak to this. | nean,
on the other hand, universities need to be free
to adjust their programs, right? Somretines
universities need to make decisions to elimnate
sports.
How woul d that get affected by

a law or a policy by the Department of Education?
That is curious to me. That's what | need to
think through sone nore. W have a great staff
to help us phrase it in the way that what we get
at being in conpliance with whatever -- however
Title 1 X has interpreted, you know, shoul d | ook
askance at a university cutting to conply with that.

MR, LELAND: Ckay. Julie?

MS. FOUDY: Wasn't there a proposa
out there or a recomendation that there be a
wai ting period for schools to have to reeval uate
instead of -- do you recall hearing that
somewhere -- that there be a waiting period before
they dropped the programthat they had to explain
why.

MR, LELAND: | thought there was a
proposal in Congress that was going to require

people to do that.
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MS. FQUDY: A reconmendation in one
of our reports? | don't know. You guys that are
famliar with that, would that help in terns of
having to --

MR. LELAND: | thought there was some
proposal in Congress.

MR BATES: Senator Welsh said
sonething Iike that.

DR YON It was there, but | could
not, as an athletic director, support further
governnent involvenent in the university's
activities in athletics. | nmean, we've never
dropped -- we haven't dropped a sport and don't
pl an on dropping one so it's not pertinent to
our situation.

But in general, for ADs, we --
imagine trying to explain to people in Congress
why you' re dropping a sport and who is going to --
who woul d make that -- why woul d we be doing that
with then? Are they going to have a comittee or
sonmething that tells us we can or can't? | nmean,
how does that work?

M5. FOQUDY: So are you saying that

having a waiting period wouldn't -- | nean, nore
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the nuance of having to be dictated by the
government or, | nean, would it still -- would
the fact still remain that it was actually to

save Some prograns?

DR. YON Yeah. | don't know, Julie.
It sounds like the EADA report -- the EADA report
and its lack of value to us. |It's just that this

adds anot her burden on our shoul ders.

MR, LELAND: Ckay. Rita?

DR. SIMON:  We went through four town
hal | neetings and at those four town all neetings
we heard nore about the dropping of gymastics and
westling than any other sports. | think if sonehow
that is not reflected in our report one way or
another, | think that the people who read the report
will say, were they deaf? Did they hear us?

M5. COOPER: | agree.

MR. LELAND: | think Tom s suggestion
here addresses it. W're naybe tal king about
speci fics, you know, how we can try to solve it.

G ahant®?

MR SPANIER.  Well, in light of all

the testimony that we heard, | think Tom s

sentinments are inportant and they reflect, you know,
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a certain conpassion, but | would agree with Debbie,
| just don't see how you can | egislate del aying the
closure of the program The -- it's very hard
sonetines to sort out the precise reasons.

We had peopl e who stood up and
gave us testinony about their prograns being
elimnated blaming it on one thing or another
Many of us around the table know the real stories
and | don't think even -- | nean, in sone of the
cases, and, you know, we heard one case where
people were quite sure it was about Title IX
where, to the best of nmy know edge, it was about
i nfracti ons of wongdoing within the program
and the school decided perhaps in light of their
Title I X and financial issues they were dealing
with anyway, nowis the time to get rid of that
program why resurrect a corrupt program |'m
overstating it alittle bit, when it will help
us with Title I X and conpliances. But | think
that's what you are going to find in a | ot of
programs. It's not just one clear thing. It's a
m x of things.

A point | made two hearings ago,

I think, in many of the programclosures, it's

L. A. REPORTI NG (312) 419- 9292



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

245
really a mix of financial exigency and Title I X
If it were just Title I X -- | mean, if noney
weren't an issue -- if noney weren't an issue,
we woul dn't be here today because we woul d all
just go out and start |ots of new wonen's prograns,
support themat the fullest Ievel and we all could
just double our athletic budgets, we wouldn't be
havi ng thi s di scussi on because we coul d do
everything we wanted to do. So it's about a mx of
t hi ngs.

Therefore, if a -- | think -- what
happened to the lowa AD? He's gone. As he pointed
out earlier this norning the last -- the decision
of last resort is closing a program By the tine
the school has made the decision to close its nmen's
program they are going to do it and it's a
conbi nati on of reasons. | don't -- to try to stop
themfromdoing it just exacerbates all of their
problens. So | hope we can find a way to show sone
sensitivity to this issue without getting the
government regul ati ng program cl osures.

MR CRIFFITH And | agree. That's
why | added at the end | wouldn't want to do this

in away that unduly restricts university
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admi ni strators.

MR. SPANIER  Right.

MR. CGRIFFITH  And maybe the only way
you can do it is to identify that you can't do it
and you shouldn't do it sinmply for conpliance with
Title I X. Mybe that describes a null set, but it
m ght describe some out there, and | think it would
be valuable to have the Departnment of Education
weigh in with that set of values, that, you know,
we're not interested in you getting to conpliance
by cutting sports. |If you have legitimte reasons
to cut sports, that's --

MR, SPANIER O offer it as a
recomendati on of at |east saying that the
Conmi ssi on reconmends that the Departnent of
Education not routinely use in its negotiations
the closure of men's prograns to acconplish the
goal of Title I X or sonething |like that.

MR CRIFFI TH:  Absol utely, sonething
like that. That would be one way to get at it.

MR. LELAND: Wbuld you see that as
a friendly addition to it?
MR, GRIFFITH:  Yes.

MR LELAND: Ckay. O her questions or
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conments regarding this?
MR. DeFlILIPPO. No. That nakes good

sense. Ditto to that because, you know, | take

this back to coll ege canmpuses. Many of our canpuses

drop this particular major and add that major
because in tinme, it makes nore sense for that
institution, yet the enotion of sports is such
that we're tal king about asking Congress if an
institution can drop a sport. | don't think that
makes sense.

MR. LELAND: Cary?

M5. GROTH: It is in the 1996
clarification letter that OCR does not pronote
that dropping of nen's sports to achieve Title I X
However, | think if we go back to one of G ahanms
reconmendations to elininate the safe harbor
concept, the idea that it's only prong one, and
educate people that there are two other prongs,
think it will be helpful if we get to that point
because the majority of the people who spoke about
the elimnation of their prograns, the unfortunate
elimnation of their programs, they tied that into
proportionality, only prong one. So hopeful ly,

that will help.

L. A. REPORTI NG (312) 419- 9292



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

248

MR, LELAND: Ckay. Are there other --
Percy?

MR BATES: Yeah. | think if | were
an athletic admnistrator, | mght, | guess, view
this alittle differently, but what |I'm sort of
concerned about and what | thought we heard is
that in many instances, progranms were closed for
budgetary reasons, but it was inplied that it was
because of Title I X

| don't know how we get at this,
but sonmehow, if we could do sonething that woul d
blunt that just a little bit so that if there are
real ly budgetary reasons, that's what we ought to
say. | mean, it has nothing to do with | wouldn't
do this if it were not for Title I X and so they go
off in saying it was Title IX that did it.

| guess I'mnore interested in
trying to get sonething to blunt that sonehow so
that we can get around that and naybe we can't, but
I think we heard a | ot of that where sone people
felt that that was erroneous and that there were
ot her reasons and that we ought to fess up a little
bit rather than having people go away saying then

['I'l go and point the finger at somebody el se.
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MR, LELAND: Ckay. Rita?

DR. SIMON: Al right. And that,
you see, is what |'m concerned about in what form
this final report is going to take because | think
we have to have sections in which we tal k about
what we have | earned at the town hall neetings and
whi ch we say, yes, we've heard you and -- in which
we can -- without witing sonething in stone,
i ndi cate our awareness if the confusion about why
some prograns were dropped and how t hat has been
bl amed on Title I X, we understand all of that, but
in the end, we recogni ze the inportance of some of
these sports, particularly westling and gymasti cs,
and sonmehow the report has to be a literate enough
docurment that we can have di scussions about these
i ssues without saying Congress nust do this or OCR
nust do this. There has to be sone indication that
the town hall neetings were worthwhile and we picked
up the concerns and the worries.

MR. LELAND: That's right. Brian and
then Julie.

MR JONES: GCkay. | just want to back
up just for a second to address Percy's point. You

get back to sonmething that we tal ked about a little
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bit yesterday that Bob raised and that | tal ked
about too. | think your effort to sort of blunt
the perception that, you know, cutting teans is the
result of Title IX and instead it was budgetary
reasons, you know, runs into the problemthat they
are not distinct things.

| mean, again, | put on the record
once agai n and Bob nade that point yesterday that
sonetinmes you' ve got a situation where you' ve got to
shave a coupl e hundred thousand dol |l ars out of your
budget so you need to elimnate a program Wll, at
the sane tine you're doing that, you' re m ndful of
your nunbers for the Title I X conpliance purpose.
So where do you | ook when you've got to nmake that
cut for the sake of the budget?

VWl l, we ook on the nale side
of the ledger in order to preserve, you know, the
right balance. So | do think it's alittle bit
conplicated at tines. | nean, |'msure sonetines
it's a straightforward budget decision that's got
nothing to do with Title I X or sonetinmes vice-versa,
but my suspicion is, just based upon what |'ve been
hearing in public neetings, is that nore often than

not, it's sort of a -- it's a mxture of the two.
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MR BATES. |'mjust wishing for a
little bit. That's all.

MR. LELAND: Yeah, but |I do -- | do
think we've heard a | ot of people who testified
for us who blamed it on one thing and that's Title
IX. | think nost of us would say that that's --
| don't -- scapegoating is too hard of a word
maybe, but it certainly has been sort of the
thing everybody blanes it on. |t becanme an easy
target. On, gosh. | love you. | would |ove
to do everything for you. You're a great athlete
and | oved everything, but it's those wonen.

I think that's caused a | ot
of damage to a lot of people and | think whatever

we can say in a literate way, Rita, that brings

that out, I'd really support because | think we
need to get that -- the word out that we heard

when people said -- and we're al so smart enough
to see through sone of the -- | don't think

peopl e were fibbing to us clearly, but | think
that it's much nore conplicated than just,

gee, we dropped your sport because woren want
somet hing and we can't give it to you

So, Tom are we okay on yours?
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MR LELAND: Rita?

DR. SIMON: Ckay. | just want to
be sure that the tone of our -- the overall tone
of our report says we strongly -- we strongly

believe in equal opportunity.

MR, LELAND: Yes.

DR SIMON: And | think that's
very inportant and that -- and |'musing again,
to quote Tom Sowel |, it's equal opportunity.
We're not necessarily concerned about the equa
results. That has to cone as a function of
interest and participation and a | ot of other
factors, but equal opportunity, |I think, is very
i nportant and consistent with the earliest civi

rights |egislation.

MR, LELAND: Ckay. Anybody want to

di sagree with that? Any coments? Okay

M5. COOPER |'IlIl pass.
MR DeFILIPPO 1'll pass
MR. SPANIER |'mjust not sure

whet her we have done this already so | et nme just
ask the question and if we feel it's been taken

care of, then, fine.
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MR, LELAND: Ckay. o head.

MR. SPANIER Let ne just put it in
the formof a question that | wote. Should it be
an option -- this is in relation to the neasurenent
of interest and abilities, getting back to that --
that prong. Should it be an option to nmeasure
interest and abilities against regional, state or
nati onal youth or high school participation or
agai nst surveys of prospective students or adnitted
students or enrolled students?

In other words, should prong three
be redefined to allow for neasurenent against nore
appropriate popul ati ons?

We sort of had an in-depth
di scussion of traditional students, non-traditiona
inrelation to prong one. 1In terms of getting to
interest and abilities, in terms of providing
schol arshi ps or participation opportunities, are
we doing -- for those who are doing surveys, are
they doing the right surveys and do we need
a recommendati on on the specifics of those kinds
of questions.

Are colleges and universities --

| mean, we've got junior colleges, conmunity
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colleges, Division |, Division Il, Division IlI,
and there are striking differences anong
institutions where their students cone from
Sone schools, virtually all of their students
cone fromwithin a commuting radius. At other
institutions, 80, 90, 90 some percent of their
students are fromw thin the state.

Now, that's also true at sone
institutions where maybe the najority of their
athletes are fromout of state. So there are
alot of different variations on this question,
but it all kind of boils down to what extent
do we want to want to encourage not only to
allow for sone flexibility, but to encourage
sonme serious thinking about what are the
appropriate popul ations to sanple when one is
studying the question of interest and ability?

MR. LELAND: Let me respond first.
| thought we got some information back on the
LSU case about did they use sone regi ona
conpetition and regional high schools and that
was sort of the database Debbie Corum said
that they already had to use, it seenmed to ne.

That wasn't national data. That had to do with
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students who enrolled at LSU, students from
Loui si ana and conpetition available to those
students and conpetition available to students
at Louisiana State University, the five-state
area, we tal ked about.

MR JONES. That's right. Renenber,
they also used the -- they used the information
that they got from sone national and regiona
surveys to fashion the questions that they posed
in the survey of their enrolled students.

MR SPANIER:  Well, we heard sone
testinmony on it. W heard -- | think he was the
fornmer athletic director maybe or the former |ega
counsel at Brigham Young who indicated --

MR GRIFFITH Athletic director

MR SPANIER -- that in their survey
of incomi ng freshman, they asked a battery of
guestions and three of themwere specifically
designed to assess interest and abilities and
there -- apparently there's a national survey
that many of us do where those questions are
invented and we tal ked about this a little bit
yesterday in relation to findings, but I'mjust

not sure we put on the table that we should be
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recomendi ng sonething in this area
| guess | would recomend
that it be an area of study is probably about al
|"msaying, to study the different ways in which --
it's to give guidance as to how you would -- if
that prong is going to be giving sone increasing
| evel of enphasis, you need to put some meat on
it.

MR, LELAND: Ckay. Questions and
thought s about that? Seeing none, hearing none --

MR. BATES: There is support for that.

MR LELAND: Cnh, | think there's
support for that. So we'll go ahead with that as a
potential recommendation. Debbie?

DR YON Only -- just a comment about
what we' ve been tal king about and that is Julie
referenced the spirit of Title IX and | agree with
that, Julie. W need to be sure what we are doing
is going to help, not hurt, everybody.

| just want to say again that |
really support the Jerry/ G ahamrecomendati on of,
as | understand it, nodifying, but eventually
elimnating through the sunset clause prong two.

The reason | do, Cary, is
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because people have used it as the crutch. Wy do
we think that's a good thing, that they just are --
they | eave peopl e | angui shing here on 30 years, 40
years, 50 years because they are just trying to
figure out how little they can do and get away with
it. That is all it comes down to. So let's go to
one of two very clear -- let's go to interest and
abilities and use the surveys that other people
know how to put together or use prong one wth
variations, with changing it, nmodifying it, updating
it, however you want to refer to it, to nmake it nore
cl ear when you hit the target and get rid of -- you
have two ways and get rid of the prong two thing
that's just used as an excuse for people to not go
ahead and take care of business. That's just a
conment .

MR LELAND: So that's just an
excl amati on point on Jerry's earlier --
DR. YON  Support.
MR, LELAND: Support. GCkay. Cary?
M5. GROTH: Is this a conmentary or --
MR LELAND: No. | don't -- as long
as -- does anyone want to comment on that? 1'd

rather nove to recomendations if we can go through
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t hose.

M5. GROTH:. Debbie, as one of
your findings, did you say yesterday that NCAA
schol arship rules or regul ati ons may be hanpering
Title I X conpliance or sonething |ike that, about
t he schol ar shi ps?

DR. YON  Uh- huh.

M5. GROTH: We'll 1'd like to add a
recomendati on going along with the --

MR. LELAND: We can't hear you.

M5. GROTH: Pardon ne?

MR, LELAND: We cannot hear you.

M5. GROTH:  You cannot hear ne? Ckay.
Here we go. Perhaps a review of the scholarship --
NCAA scholarship limtations woul d be a good action
itemfor a reconmendati on.

MR, LELAND: That's a suggestion to
t he NCAA.
YON  Yes.

GROTH:  Yes.

2 5

LELAND: Ckay. Any other --
DR YON | want to support, and |
know I'' m not doing a recommendation, but it's okay

if I support it, right?
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MR, LELAND: Yes. Especially if you
grab a mic before | have a chance to tell you not
too! |I'mjust kidding, Debbie.

DR YOWN |'ve |earned.

MR, LELAND: Gene?

MR. DeFlI LI PPO. There are two ways
to cone at that too. Those of us that have 31
sports and nore are not in favor of that. W're
in favor of adding additional wonen's sports
programs. Those who have, you know, ten, 11, 12
you know, prograns on each side, those institutions
woul d prefer nore schol arshi ps.

So it depends, on a lot of that,
what section of the country you are from Do you
have a broad based sports programor not as wi de
a broad based sports progran? So there's two sides
to that issue as well.

MR. LELAND: Ckay. Any other coments
on Cary's? W'Ill take that forward then. Percy?
MR BATES: Pass.
LELAND: Brian?
JONES: Pass.

LELAND: Jerry?

2 2 3 3

REYNCLDS: Pass.
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MR LELAND: This is one of those
things if you pass all the way around one tine,
we're done. Yes, Julie?

MS. FOUDY: | hate to go back to this
i ssue, but the wal k-on issue, have we made any
reconmendati ons on that one?

DR YON We made a reconmendation
as it related to a possible -- a change in how
we describe prong one because it would be a
variance of seven percent that would allow w ggle
room - -

MS. FOUDY: | knew, Debbie, you were
going to bring it back to that one.

DR YON -- for wal k-ons.

M5. FOUDY: The --

MR SPANIER: And al so Ted's
recomendati on m xed several things together
i ncl udi ng the wal k-on --

MR, LELAND: Yeah.

MR, SPANIER. -- issue by defining
an appropriate mni mum squad size for every sport
and then those beyond that nunber, maybe they
woul d -- wal k-on isn't the right termanynore, but

that would not be in the fornmula with that
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recommendat i on.

MR. LELAND: You're really talking
about squad caps.

M. FOUDY: Well, | think I'mtalking
nore about, again, the educational issue and | think
when we are tal king, we've tal ked consistently about
provi di ng nore assi stance and gui dance and all of
that. | think one of the ways we can do that is
sonehow provi di ng techni cal assistance.

| have here the Department of
Educati on shoul d advi se school s that wal k-ons are
not limted for schools that are in conpliance under
prong two or prong three of the three-part test and
to just reiterate that.

MR, LELAND: Ckay.

MR SPANI ER. Say that again.

MS. FOUDY: \Walk-ons are not limted
for schools. The DCE shoul d advi se school s that
wal k-ons aren't limted for schools that are in
conpl i ance under two or three, prongs two or three.

MR LELAND: | think I know what
you're getting -- | nmean, | -- you know, just
tell the schools, |ook, when schools stand up and

say we have to, Title IXis forcing us to limt the
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size of this squad. The wonen are keeping the 25
men on the swimmng teamand all you extra guys who
want to be on it can't be on it and the reason is
because of Title I X, you want to have sonebody t hat
says, well, you know, there are ways to interpret
Title I X that don't require that you do that?

MS. FOUDY: Right.

MR LELAND: We don't have to kick
nmen off the men's teamto neet Title | X under prongs
two and three?

DR. YON Except you do, but never
mnd ne.

MR. LELAND: What do you nmean you do?

DR. YON | nean, you do. You do
have to do that. Those of us sitting around the
tabl e have tal ked to our attorneys to ad nauseum
| mean, we've made themill tal king about this.

Wy can't |? Wy can't 1?

Many of us operate under the
prem se and the understanding fromour own
universities that we cannot do that. W cannot
just add key wal k-ons on the wrestling team
on the nen's gymmastics team on the football team

et cetera, et cetera. | nean, |'msaying that's
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the way it really is day-to-day for many of us.

Ms. FOUDY: Well, | think --

MR, LELAND: So her point is well
taken then? W should -- we should nmake it clear
that you don't have to do that if you conply under
prongs two and three?

DR. YON CQur attorneys will tell you
that they are very well-inforned and they don't need
our advi ce.

M5. FOUDY: But let's -- let's get out
of your world, though. Let's go to other -- | nmean,
Title IXisn't just Division |-A. Let's go to other
di visions where it may be a practical thing to | ook
at for these other schools that are conplying. W
have seen with the -- | think it was the GAO study
sai d over 70 percent were conpliant under two and
three, that this is sonmething that perhaps they are
not educated about and that woul d be hel pful to
other universities that aren't in your situation

MR SPANFER |'mnot -- | mean, in
pl ai n | anguage, are you saying let's exenpt wal k-ons
or are you saying don't anybody give us any guff
about this wal k-on problen? | nean, it's --

M5. FOUDY: |'mtrying to say that --
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MR SPANIER It's not really a
reconmendation, is it? 1Is it a reconmendation
sayi ng, okay, you fol ks, don't make any noi se about
wal k- ons because it doesn't apply to you or you've
sol ved your problemin another way or --

MS. FOUDY: No.

MR. SPANIER. -- are you saying --

M5. FOUDY: I1'mtrying to say that
there are probably schools out there that don't
realize that they could be keeping their wal k-ons
if they are conplying under different prongs and
that this may save wal k-ons from being cut off of
rosters because they are not aware that they are
all owed to keep them

| think that that's the issue

we' ve tal ked about a lot is the opportunity for
wal k-ons to still conpete and play and there may
be a situation here where schools aren't educated
about it and that they can keep them and naybe
they just don't know. | nean, we've talked a |ot
about education and clarity and it being an issue
and here's another way that naybe we can keep
wal k- ons.

MR. SPAN ER: | see.
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MR, LELAND: | disagree with what
Debbie said. | nean, | think what if -- what
Debbie said in terns of you have to limt wal k-ons,
her | awers are telling her that, | think that's
only if you're trying to conply under some kind of
proportionality rule, which you told us earlier
your | awyers have told you that you can only do
proportionality and she is saying the opposite.

Her argunment, which | sort of --

I can understand is under prong two and prong three,
you don't have -- necessarily have that wal k-on
[imtation issue hitting you in the face the way
it does when you are working under proportionality.

DR YON And, Ted, if that's true
| just wonder where all of those people are who
coul d have, should have testified to us in one of
those four town hall neetings that life is good.
["munder two. [|'munder three. Al is well. |
can have as nmany nen on these teans as we woul d
like to because | don't renenber hearing that.

MR JONES: Yes. And | -- let ne
just, you know, strike a note for the | awers
because | --

DR. YON | love our lawers. They
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are the best.

MR JONES: No, because | can sort of
envision -- just being in a general counsel function
nysel f, | can see why, you know, a | awer would
likely give an institution that kind of advice.

Part of it goes back to this discussion of prong one
being the safe harbor. 1t's the only objective
test.

So while an institution my,
in fact, you know, be complying with prong two or
prong three, | think a | awer would al ways know
that that's -- you know, that's a very subjective
thing. Again, your measurement of interest, al
of these kinds of things are going to shift from
year-to-year and so | would inmagine that a | awer's
eyes are never going to be far off of the safe
har bor provi si on.

So the practical advice, | think
any good | awer would give you is, yeah, sure, let's
continue to conply with prong two or prong three or
whatever it is that we're doing, but let's not |et
our numbers get -- our proportionality nunbers get
so off of whack that our conpliance with prong one

is lost in any case because it is, afterall, the
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safe harbor and it's the -- you know, again, it's
the most -- well, it's the least costly, | should
say, you know, approach for conpliance and again,
it's the safe harbor

So even if you're conplying with
prongs two and three, and | think unless we dea
with the safe harbor question, | think a |lawer is
al ways going to have his or her eye on the nunbers
and is always going to be, you know, arguing that
you need to pay attention, you need to be roster
managi ng because we don't want to get those nunbers
too far out of whack.

M5. CGROTH: Debbie, we heard from
Debbi e Corum but Northern Illinois University
neets Title I X through prong three after a
conplaint. W went through five years of an
i nvestigative process and qualified under prong
three and we are confortable. |t scares ne about
the safe harbor, but we were told by region five
that we are in conpliance with Title | X because
we neet prong three.

MR LELAND: Did --

DR. YON And | just want to say that

| don't think we want to go through five-year
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reviews and hope that it all works out.

MR LELAND: No, but did they -- Cary,
did they tell you that you had to linit wal k-ons?

M5. CGROTH:  No.

MR LELAND: See, and | think that's
the point that Julie has nade. It's a very sinple
point. If you qualify under two and three, you
don't have to limt walk-ons. That's a very sinple
assertion on her part. | think that's probably
correct and let's just at least put it in as a
reconmendat i on.

Whet her your | awer tells you
that you have to be under one, you know, that's
all a different issue. The issue is there are
schools that qualify that conply under two and
three and they don't have to count wal k-ons.

The wal k-ons -- the capping isn't an issue for
them | think it's clear that people don't know
that because of the discussion we just had.

So ot her recomendati ons? Tom
do you have one?

MR GRIFFITH This is a
clarification. 1It's on the walk-on issue. Wthin

the proposals that have -- reconmmendations that have
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been nmade about wal k-ons thus far, does it include
the possibility of not counting wal k-ons? Did any
of you -- is that part of yours, Ted?

MR LELAND: Yeah. M ne would have a
system where you woul dn't have to --

MR GRIFFITH:  You woul dn't count --

MR. LELAND: -- you wouldn't have to
roster count is the way to say it. | thought there
was another one in here and | only have rough notes.
| thought someone el se brought up the wal k-on issue
and wanted us to -- but | don't remenber. Ckay.
Rita?

MR CRIFFITH | think -- 1 think that
proposal really ought to be in there sonewhere or
dealt with sonehow.

MR. LELAND: Anybody el se have any
ot her proposals that they would like to put up as
reconmendat i ons?

M. FOUDY: | have just one --

MR LELAND: Julie?

M5. FOUDY: -- that we tal ked about
yesterday that | don't know if we said today, the
OCR sport stuff -- stuff -- defining definitions

and di ssem nating that infornmation, another
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educational tool, the sport nethodol ogy stuff.

MR LELAND: Yeah. | think that's
non-controversial. W have all agreed that's a
problemthat we've noticed and we need to nake a
reconmendati on. G ahan®

MR SPANIER. Ted, | do want to answer
your question. This will be the last thing | wll
say. |If your proposal is adopted by the group,
think that is a sensible and el egant nechani sm for

dealing with the wal k-on issue.

If we ended up not -- | think
we need some solution about wal k-ons. |f that
were not to be accepted, then, | would have

a couple of other approaches that | would want to
get on the table, but | haven't done that because
that sounded as good as any | coul d have dreaned
up.

So | just want to say that | think
we've got to face up to that issue and deal with it.
If we ended up abandoning that, | would urge us to
come up with sone other variation. So you said
there has been no other proposals put on the table
or reconmendations relating to wal k-ons, | think

it's only because you had the word on that and it
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sounded reasonabl e enough.

MR, LELAND: Ckay.

MR SPANIER. | don't think we should
di m ni sh the inmportance of that issue to --

MR LELAND: | agree.

MR. SPANIER. -- so many people
by virtue of the fact we didn't get anynore
reconmendati ons about it.

M5. GROTH: | know it was not a
recommendati on, but in |ooking at prongs two and
three, at least what Julie has just said is does
accomodat e wal k-ons. | know it's not a new
recommendation. Its within the existing policies,
but | think that's an option as well.

MR SPANIER | think a |ot of
peopl e woul d feel sone sense of relief between
your reconmmendation and what we've all kind of
reveal ed to oursel ves now about the fact that
there is perhaps already and will be nore
flexibility around the questions of proportionality
and safe harbor. | think as a package, it really
hel ps address the issues that are out there.

MR. LELAND: Well, are there any

other -- Julie, do you have a couple nore
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reconmendat i ons?
M5. FOUDY: Are we still on yours?
MR LELAND: We're not on mine.
MS. FOUDY: On the nodel theory,

is that what we were tal king about with G aham s?

MR LELAND: Yeah. | think we're sort
of done with Grahamis. | mean, what |'mdebating in
my own mind is should we ask G ahamto -- if there
is -- | mean, wal k-ons is an inportant issue. W're

concerned about it. Probably the proper way to say
this is roster managenent, squad capping, as opposed
to wal k-ons, and you avoid all the issues of who is
a wal k-on and who is not a wal k-on. But squad
capping and if we only have one proposal to define

that to hel p oursel ves out of that unintended

consequence, how can -- should we listen to G aham
present his others? I'minclined to think we
shoul d.

M5. FOUDY: Yeabh.

MR SPANIER.  Well, | don't
actually -- | mean, yesterday, what we handed out,
because | got the format wong, was a list of
guestions and you can infer fromny questions what

some possi bl e proposals would be, but | don't have
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any witten right now

MR LELAND: Ckay. Okay.

MR SPANIER. | nean, | could do that
and have them --

MR LELAND: Well, then, could we --
would it be okay if we just asked Gahamto get
those to the staff and we could wite up -- because
I think we woul d be negligent when we've heard so
nmuch i npassi oned testinony this squad cappi ng that
many of us have felt required to do, that it would
be nice to have nore than one or two proposals in
front of us to try to aneliorate that situation if
we could. | don't have a good one myself. Julie?

MS. FOUDY: |'m not opposed to
| ooking at this and putting proposal s together and
trying to figure out a way to solve this, but mny
concern with the nodel is that, again, we're under
the assunption that we're spending the sanme anount
of recruitnment dollars on women and men and right
now, that's counting enpty slots if you are having
an average per teamand say you're not filling them
with the wonen's side and you're still counting them
as enpty slots.

| think it's hard to junp fromthe

L. A. REPORTI NG (312) 419- 9292



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

274
fact that wonen are only receiving 33 percent of the
budget on recruiting and then still count enpty
slots as participation opportunities. That's a rea
concern of mine.

MR LELAND: | understand. |It's not
that el egant as a whol e.

THE COURT REPCRTER: |'msorry. |
coul dn't hear you.

MR, LELAND: | said that ny proposa
is not that elegant. There are sone holes init.

Q her -- anybody el se have
anything for the good of the cause here? Are we
ready to -- yes, Cary?

MS. CGROTH: Regarding the wal k-ons,
do we think that if we were to not count wal k-ons
or to accept your proposal, that it would not
encour age prograns to have those wal k-ons versus
keeping nen's A ynpic sports?

In other words, do you think
that some schools would opt to keep wal k-ons, nen
participants, in lieu of -- particularly in nen's
sports and we would see a continuation of sone of
the A ynpic men's prograns being dropped because

school s opt to keep wal k-ons i nstead?
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MR SPANIER | think that's a
possi bl e, but rempte scenario. |In many of the
men's A ynpic sports we are tal king about, their
actual -- they are on an equival ency schol arship
nunbers and it's a pretty small nunber. | don't
know what the average squad size is in westling,
but without roster managenent at Division |-A
institutions, it would probably be 40 or so and
how many schol arshi ps do they get in westling?

DR. YON Approximately ten

MR SPANIER:  How many?

DR YOWN Ten.

MR SPANIER. Ten. So | nean, it's
about a quarter of a scholarship per person or |ess
on the average. | just don't see that happening.
Maybe sone of your athletic directors would have
a better idea.

MR LELAND: Yeah. | don't think
ei ther nodel -- either the nodel we have now t hat
counts the nunber of participants as the students
on the squad list the first day of conpetition or
the one that John Parry and | are suggesting, which
is sort of a -- | don't think either one of those

encour ages anyone to drop an A ynpic sport and add
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wal k-ons to another team | don't see that
encouragenent. | don't see the numbers working that
way. | could be wrong.

kay. OQher coments and

thoughts? | guess we -- by the way, we did really
good work today.

M5. COOPER: Yes. Thank you

MR LELAND: | really believe we did
great especially this nmorning. So thank you, guys,
and we stand adjourned and | get to hit ny little
gavel one last tine.

M5. COOPER:  Thanks!

(Wher eupon, the proceedings in
the above-entitled cause were
adj ourned, to be reconvened
on Wednesday, January 8,

2003, at 9:00 o'clock a.m)
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STATE OF ILLINOS )

SS.
COUNTY OF COOK )

I, LORI ANN ASAUSKAS, a notary
public within and for the County of Cook and State
of Illinois, do hereby certify that heretofore,
to-wit, on the 4th day of Decemnber, A. D., 2002
personal |y appeared before me at Marriott
Phi | adel phia, 1201 Market Street, in the Cty of
Phi | adel phia, State of Pennsylvania, The Secretary
of Education's Conmi ssion on Qpportunity in
Athletics, Chicago Town Hall Meeting, called by the
United States Department of Education is a certain
cause now pendi ng and undeterm ned before the
appoi nt ed Conmi ssi on.

| further certify that the said
testinony was by nme reduced to witing by neans of
shorthand in the presence of said Conmm ssion and
afterwards transcri bed upon a conputer, and the
foregoing is a true and correct transcript of the
testinony so given as aforesaid.

| further certify that the taking
of the proceedi ngs were pursuant to public notice,

and that there were present at the taking of the
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proceedi ngs were the aforenentioned parti es.

| further certify that I am not
counsel for nor in any way related to any of the
parties in these proceedings, nor aml in any way
interested in the outcone thereof.

In testinmony whereof | have
hereunto set ny hand and affixed ny notarial seal

this 11th day of Decenber, A D., 2002.

LORI ANN ASAUSKAS, CSR, RPR
Notary Public, Cook County, IL
Il1linois License No. 084-002890

L. A. REPORTI NG (312) 419- 9292

278



